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STATE OF LOUISIANA... #2 


EASTERN DISTRICT, DECEMBER TERM.* Fast’n District. 
Dec. 1823. 
ee, Sid 
z Nort 
NOTT vs. DAUNOY & AL. vs. 
‘ Davunor & ar. 


Appcat from the court of the first district. A report of 
. € experts ought 
Martin, J. delivered the opinion of the 2.0 207% 


jected, because 

: iti me experts 
court. The petitioner, owner of two undivid= alee a 
ed thirds of a tract of land, near the city: uced to 


New Orleans, demands that a cant or licit&e or ae 
i is : e oath was 
tion of it may be ordered, alleging, that from administered 


. ‘ : on ae ™ by a justice of 
its shape, the situation of the buildings aud im- the peace. 


/ ' nell Although th 

provements, a servitude with which it is bur- ;, a ot-enniieas 
—* 3 . to be divided 

dened, and other circumstances, an actual dé experts” 





* Continued from the preceding volume. 
Volk. te (N. 8.) ‘ 
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- os 


ae ga vision of if cannot take place, without mani- 


ui~eney fest inconvegiaace and loss. 


Nort “5... The defe a co-proprietors of the other 





ought to make “, Bround, that no loss or inconvenience will at- 
an inventory & 


| tend an actual division, and that a cant, or li- 
buildings on it. Citation, in the present dearth of the circulat- 
. ing medium, can “be advantageous to no one 
Ye but a purchaser. 
| The licitation was decreed, and the defend- 
ants appealed. " 

We find, by a perusal of the record, that on 
the application of the petitioner, experts were 
appointed, ‘* to make an inventory of the pro- 

' perty held in common by the parties, and to 
determine on a view of it, whether it can he 
conveniently divided ?” ‘That two of the three 
experts appointed, reported, that + it is impos- 

a. sible to divide the tract, im a manner suitable 
ai M6 thie interest of the parties; because, a division 
would deprive it froma third of its value, by 
preventing its future improvement, as a subs 
urb“a circumstance which must soon or late 
happen ; and the anticipation of which consti- 
tutes a part of its present value.” ;' 
The other expert declares, that ‘the tract 


may be divided, without injury to the owners: 


e 


ra oie se ee 


= resist the demand, on the . 
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that ‘experience has shew, that lands near the a mn 


city, that may be improved as a suburb, have 
acquired an increase of value, by being divid- 


ed into small parcels—that the improvement of Davyor & ax 


the tract as a suburb, is now problematical; 
as it would require great sacrifices toovercome 
the obstacle presented by its separation fram 
the suburb Marigny, by the rope-watk and a 
sirip of land three feet in width, reserved by the 
proprietor of that suburb, to prevent any com 
nexion-with it.” 

The firggebjection, is that of the defendants’ 
counsel, itt regard to the oarh of the experts. 

He insists, it was taken uniimely—not ade 
ministered by the proper officer,—<atd was not 
taken by one of the experts. 

1. The report was sworn to after it was re 
duced to writing. 

Regularly, an oath should precede the exe- 
cution of the trust. ‘Thus the party acts under 
the impression of the awe which an appeal to 
the Deity eteites. In practice, however, this 
is seldom attended to, in caae  written*@epo- 
aly where the 
witness is ‘not called .u Oanswer interro- 
gaturies. He'draws up, or ABétates, his depo- 
sitidh ; he afterwalagds reads it, or hears it read ; 
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sitions, or affidavits ; 
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East'aDintrict he makes, or directs, alterations, if needed; 
wey = and, when satisfied that his meaning correctly. 
Norr appears, he swears that what is written is true. 
Daunoy & at. ‘This is the universal practice, in cases in which 
a. party is to satisfy a court or judge of the ex- 

istence of a fact, by his own oath. 

In the present case, the experts undertook 
only to express their opinion of the possibility 
of dividing the land without injury to the par- 
tigs. No previous act, no inventory, no ap- 
praisement, was to precede it. ‘They reduced 
their ideas to writing ; made oathyghat their 
opinion was truly expressed ; and’ bought the 
paper into court. Their oath preceded the 
conveyanc@of their intentions.to the court, and 
this suffices. We donot think thatthe district 
@art ought to have rejected the.report, on the 
ground, that the experts did not swear till 
after the report was prepared. 

2. The vath was administered by a justice of 
the peace of the parish. Stfictly, papers sworn 
to for their introduction into courtPeught to be. 
sworsto in urt, or before one of its 
members But ice, sanctioned in many 
instances by legi provisions, allows the 
swearing befopeifjustice of the peace. As the 


law has not appuinted any offiger to receivelthe 
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process verbal of experts in the district court, East's District. 


Dec. 1893. 
-we conclude the objection was rightly over- O-~~J 
N 
ruled. . nei“ 


3. The court had appointed three experts to Davnor & an. 
act, without vesting any power in the majority 
of them. Its true, the conclusion of this ma- 
jority was the conclusion of the experts. But 
though they could not add be required to agree, 
all were required to act—and he who di! not 
swear, did not legally act. One of the peti-— 
tioner’s counsel has correctly likened the ex- 
perts to arbitrators, in this respect. 

The next objection is, $0 the suffictency of 
the report. 

The experts were expressly#prayed for, by 
the petitioner’s counsel, and appoigited by the 
court, “to make an inventory,” and to report 
their opinion ; and it is urged the law required 
them to make an appratsement. 

It is contended, that az the parties held only 
one tract of land in commpn,.no inventory was 
needed; neither was ary appraisement—as 
the experts recommended no partion, but a 
sale. ' 

The statute requires the experts to set forth 
the things, and their value, and whether ‘the 
appraised object can be conveniently digit. 
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< 


BsiePrisigh Here they do not set fosth, whether an ap- 
ec 


ww ~=opraised object can be divided or not; but swear 


Norr an unappraised object cannot be conveniently 
Davnor £ 41 divided ' 


One of the petitioner’s counsel admits, that 
the opinion of the experts is mot absolutely 
conclusive; but that the judge may, and we 
think ought to, examine it carefully, weigh 
their reasons, and that the judgment to be 
pronounced is not necessarily conformable to 
it. | 

In the present case there is but one tract of 
land it is true, but-this tract has a superficies of 
upwards of one hundred and twenty arpents, 
and from ten-to"Wwelve buildings are erected on 
it. Now, correct information, under the oath 
of the experts, of the value of the land inde- 
pendently of the buildings ; of the number, na- 
ture, and value of these buildings respectively, 
would have been of considerable importance, 
in pronouncing on one of the allegationsin the 
petition—* that the situation of the buildings 
and improvements were-an obstacle to a divi- 
sion”? Had the value of such buildings, the 
nature and contiguonsness "of which rendered 
a. separation detrimental, been shewn much to 
exceed, independently of the soil they cover, 
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the value of the share of the largest proprietor, Eastin. District 
this circumstance would considerably weigh aon, 


in favor of a licitation. -But if the buildings 


were of a very incqnsiderable value with regard Davsor & A. 


to the land, and were scattered over it, so that 
many of them could conveniently be separated 
from the rest, a different conclusion might well 
be the result. : 

To lay before the court correct information 
with regard to the nature and value of these 
buildings appears to us to have been the object 
of the petitioner’s counsel, when he prayed that 
the experts might make an inventory; and we 
think it would have been the duty of the court 
to require it, even if it had not been asked. 

Neither does it appear to us an appraise- 
ment of the land and buildings severally could 
be dispensed with. 

‘There is not in the record any evidence in 
support of any of the specific grounds on which 
the licitation is asked. 

Admitting, as is most likely, the case, that 
there is a near prospect of the improvement of 
the tract as a suburb, the conclusion of the two 
experts, that this inyprovement will be delayed, 
checked, or prevented, by a partition, is not 
very obvious. The tractis large enough to be 
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Sarr a divided into several squares ; and nothing in- 
aw ~sCodues a belief or fear, that the party whg may 
‘Norr become sole proprietor of the part nearest to 

Davnoy & at the city, will deprive himself of the benefit re- 
sulting from improving ‘hi property in this 
manner, for the purpose of doing injury to his 
former co-proprietor. We mean not, however, 
to express any opinion on this point, as it ‘is 
not necessary to the determination of the case. 

It is lastly said, by the petitioner’s counsel, , 
that he is owner of two-thirds, and if the 
land may-conveniently be divided into two 
pieces, one of which will be double the value 
of the other, (yet_as a division into three parts 
of equal value cannot be conveniently made, 
at least an inconvenience will result, if chance 
happens to place the share of his co-proprie: 
tors betwixt his,) a licitation must necessarily 
take place. 

This appears to us begging the question. It 
is not shewn, that a division into three equal 
parts cannot be made; and as chance must 
determine.the owner of each, the petitioner . 
must submit if the fickle divinity places his two 
shares aloof from each other. 

It seems the counsel did not absolutely rely 


on this objection. or at least, that he did nc at 
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first consider it as conclusive ; as it would:then East’n. oe 
have been useless to recur tofny experts ; 606 
the question might have ‘been Very mifth sift: = 
plified, if alicitation had been claimed on the Davser & at. 
ground of thé shares of the parties being un- 


equal. # 


It is therefore ordered, adjudged, and de- 
creed, that the decree of the Gistrict coftr” 
be annulJed, avoided, and reversed; the e process 
verbal,.or report, of the experts, set aside, and 
the case remanded; with directions to the judge 
to proceed therein, as if the experts had n 
made any report. ‘The costs of the appeal to 
be borne by the petitioner and appellee. 


Livingston for the plaintiff, Derbigny for 
the defendant. 


39tIo 


HASLUCK & AL. ys. MORGAN. 


Arreat from the court of the first district. sane 


there is a judg- 

Porter, J.* delivered the opinign of the ache 

court. The late firm of Stockton Hilen & Co. ener a = 
of this c ty, commission merchants, commenced hands of the 
an action in the first district court of the state, oa on 


tak 
to recover from the present plaintiffs a balante “~"" 
VoL. 1. (N.S) 2. 


- 
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Fags Diet. alleged to be due by them, for advances made 
w~ as theinagents insthe purchase of western pro- 
Hasuuck @ice. * Twenty-five hogsheads of tobacco be- 
Monéax- Jonging to the plaintiffs, which were at that 

time in the possession of Stockton, Allen & Co. 
were seguéstered at the prayer of the latter. 
The,case never came to a final decision on its 
_pmgrits ; it went off on a question raised as to 
the regularity of the proceedings 5° and judg- 
ment of,non-suit was given against the plain- 
tiff. The defendant in the suit now before us, 


who was the sheriff to whom the writ of se-— 


®uestration was entrusted, on the case being 
terminated in the manner just related, left the 
property in the hands of those in whose pos- 
session he found it on executing the wyit, viz. 
in the hands of the plaintiffs, S:ockton, Allen 
& Co. and they, it appears, afterwards sold or 
disposed of it. 

The present action grows out of these pro- 
ceedings. The. plaintiffs allege, that the de- 
fendant was bound to keep the property care- 
fully in his own custody, and on the suit being 
ended, toshand it over to them; that he has 
failed to do so; and that he is responsible in 
the damages which they have sustained by this 
illegal conduct. 





. 
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The defendant dehies the facts on which the Hain District. 


recovery is sought, and admitting, them to be 
frue, avers that she is not responsible. ‘There 
was judgment for him in the court belowsiand 
the plaintiffs have appealed. WE. 

The questions of law involved in the present 
controversy, have been very elaborately ‘ex- 
amined by the counsel, but the view we have 
taken of the case renders it unnecessary for us 
‘to follow them over the ground they have 
theught proper to trayel. The duties ot the 
sheriff, in regard to the manner he was to exe- 
cute this writ, are best explained and defined 
by the words of the writ itself. By tt, he was 
directed “to sequester, and take into his cus- 
tody, the property therein mentioned ; and to 
hold it stbject to the further®order of tif® 
court.” As nosubsequent order of the court 
was made in regard to it, we are left to consi- 
der what was the legal effect of a judgment of 
non-suit. In our opinion it was the same as a 
voluntary discontinuance ;—that it left the par- 
ties in the same situation they were Before the 
action was commenced ; agd replaced every 
thing in the same conditiol the proceedings 
fvund them in. Had the*tobacco been seques- 
tered in the hands of agents of the petitioners 


1823. 
ro . 
“Hastuce 


Moke ax. 





nT eee 


Bai sae? Asia aca sid ec eaegReete See. Pe a oe 
- ao 2 ne -. ve. 
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Basin Dis@ict- other than the plaintiffs in“the former suit, we 


Dec. 


Hastuck ™ 
vs. 


Morey. 


eoug do ngt doubt but if would have.been the dut 


of the sheriff to have delivexged it to hol 
agents. We cannot perceive how the circum- * 
stance. of the plaintiffs happening to be the fac- 
tors ia whose hands the property was seized, 
changes, in any respect, this duty. ‘Their agency 
was not destroyed by bringing an action to be 
repaid their advances. Nothing shews their 
power or authority was revoked ; or, if it was, 
that the sheriff was informed of the fact when 
he handed them over the property. Ifany ac- 
cident had occurred to-the article seized, subse 
quent to the termination of the suit, and before 
the plaintiffs. had revoked their power to 
Stockton, Allen & Co: the latter would have 
Wen responsils#e for the damage ; fof certainly 
they could not discharge themselves from their 
duties as factors, by bringing an action in 
which they were nonsuited. If such was their 
responsibility, and we do not sec how it can be 
doubted, then they had a right to the possession, 
and the feriff was not in fault in giving it. 


ee . £ 

It is therefore ordered, adjudged, and de- 

creed, thét the judgment of the district court 
be affirmed, with costs. 
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Henen for the plaintiffs, Morell for the de- Kaan Ristriat: 


a 823. 
> r Hasituck 
Oto v8. 
Morcan. 


GUIDRY ys. GRIVOT. 


‘APPEAL from the court of the third district, | 4 wife clam- 
ing as legatee 


2 Pb. of her husband, 
Porter, J. delivered-the opinion of the pena = 
ae " : the simulation 
court. The plaintift-seeks to set aside a con- ofa sale by pa- 
, rol evidence. 
yeyance made to the defendant by her deceased Otherwise, 
. : * 
husband, ofa lot of ground in the town of Ba- “ne? P° 


. . _ own right. 
ton Reuge, on the allegation, that the aliena- "Fer 


tion was fraudulent, made with the intention of the vendor, 
out of the pre- 


to deprive her of the right which she had in sence of the 
° vendee, may be 
her husband’s succession, as legatee of all the given in evi- 
ry! . dence against 
property owned and possessed by him; and to the latter. 
i But th 
defraud her of her portion of the acquests and. ,, evidence of 
gains made during marriage. fraud inthe let- 


‘ It is no good 
The defendant pleads the general issue, and (ction fo 


that a bona fide consideration has been paid, by. estimony, that 
$ 


; itdoesnot make 
him for the property. out at once the 
P whole o e 
On the trial of the cause before the court of case in support 
° ° ° of which it is 

the first instance, two bills of exceptions. were offered. 
taken to the opinion of the judge: ‘Our ideas ,.40 °°. °¢ 


‘ H well brought 
in regard to them will be better understood by soca Oe 


first examining what are the rights of the plain- party who re- 
‘ ceived the pro- 


tiff in the different characters in which she pre- perty. 
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East’nDistrict. sents her claim. Some part of the difficulty 


Dec. 1823. 


Pw 
Guipry 
ws. 
GRiyor. 


which attended the inyestigation in the court 
below we apprehend now, from not sufficiently 
attending to this circumstance. 

The plaintiff sues as legatee of all the pro- 
perty of her husband ; ‘and a3 partner in the 
community of acquests and gains.” The right 
which the law has conferred on her in these 
several capacities, are widely different. In 
that of legatee, she represents the ancestor— 
claims under, and through him—and has no 
other means of avoiding the contract, but those 
which he possessed. As he therefore could not 


. have given parol evidence, to shew that the 


sale was simulated, she was properly refused 
permission todo'so. But in Virtue of her claim 
to the one-half of the property acquired during 
marriage, she advances pretensions in herself, 
independently of, and adiveree to, those of her 
husband ; and consequently stands, with the 
privileges which the law confers on third per- 
sons, to enable them to avoid conveyances by 
which they are defrauded. They, as it is well 
known, may give parol testimony, to shew 
that the instrument which they attack is null 
and void. Indeed it is of necessity they should 
do so: for if creditors, and persons not parties 








OF THE STATE OF LOUISIANA. 15 


to atts, were held bound to provide themselves SeteDiowict 
With a counter letter, it would be making the Gv 
very fraud of which'they complain, the means Ragers 
of depriving them of all redress against it. Gopee 
The testynony offered in the court below, 

was, however, rejected, on grounds particular 

tothis case. The plaintiff offered a witness to 

prove acts and.declarations of the vendor, that 

the deed of sale to the defendant was without 
consideration. ‘This was objected to, on the 

ground that what was done or said by the 

seller, out of the presence of thé purchaser, 

could not be used against the latter; and in — 

the decision we think the court erred. To set 

aside the conveyance, three things were neces- 
sary—fraud on the part of the vendor—fraud 

on the part ofthe vendee—and an injury to the 

party complaining. ‘The acts and declarations 

of the first, are surely as good, and as high evi-_ 

dence as any other that canbe given to prove 

fraud in him. They are, of course, not sufti- 
cient to shew, the vendee acted from the same 
motive ; for then, as it was justly said in ar- 

gument, every purchaser would hold at the 

mercy of him from whgm he bought. Butit is 

rot a good objection to the introduction of evi- 


dence, that it does not make out at once the 

















oe 
EastnDistrict. 
Dec. 1823. 
aN ey, / 
Guipry 


v8. 
GRIvor. 
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whole of the case in support of which it is pré- . 


sented. The effect of the proof, when received, 
seems to have beep mistaken here, for the right 
to offer it. , 

The second bill of excéptions jas taken to 
the charge of the judge to the jury, that the 4th 
article of the Civil Code, p. 346, governed this 
case. We deem it unnecessaty to examine 
whether that opinion is correct in relatidh to 
the plaintiff’s claim as legatee, as we are satis- 
fied it was not so in respect to the pretensions 
set up by her to avoid the conveyance, on the 
grourd that the property described in it, made 
a part of that which belonged to the communi- 
ty, and was acquired-during marriage. 

An objection was made, that if she sued in 
this capacity she had mistaken “her remedy ; 
and that she ought to have brought an action 
against herself, who, as legatee, represents the 
succession of her liusband. We think the gg- 
tion well brought against the-person whe -re- 
ceived the property. What effect, if any, the 
acceptance of the succession of the husband has 
on her right,-is a question which can only be 
examined on the merits. Curia, Phil. lib. 2. 
cap. 13, no. 3. 
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fei is therefore ordered, adjudged, and de- BactiaDintrich 


‘reed, that the judgment Of the district court Somes 


Guipry 


be annulled, avoided, and ‘reversed ; that this 


v8. 
_ ease be remanded for a new trial ; and thatthe ~“@™”r 


judge be instructed not to reject parol evidence es 
of the declaration of the vendor—and: not to 
charge the jury that the 4th article of tide 6, 
chapter 1, of the Civil Code, p. 346, governs 
this case. It is further ordered that the appel- 
lee pay the costs of this appeal. , 


Dumoulin for the plaintiff, Preston for the 
defendant, : 


—oro-— 


MGREW vs. BROWDER. A motion to 

sermon a suit, 
Appeat from the court of the third district. + car Roel 
pointed admi- 


i ee nistrator in an- 
Porter, J. delivered the opinion of the ieesdam & 


court. The petitioner avers, that he is the le- 2° late, after a 


vq ontheme- . 


gal administrator of the suécession of the late Tits as 
Wm. M‘Grew, of Washington county, state of recover evenin 
Alabama. That he liad in his possession a — 
slave named Lucy, belonging to the estate of Ri mesa 
said M‘Grew? ‘That this slave had been stolen @™"t*”*- 
from him ; and that he ‘had found.her.in the 
hands of the defendant, who refuses to give her 
up. 

VoL. UL. (N. S.) 3 
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East’nDistrict. . 


Dec. 1823. 
i did 
- M‘Grew 


vs. 
_ Browper. 
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ing a general dépial—a plea that the plaintiff 


was not administrator, as alleged by him—and.__ 
that the defendant owned the property sued | 


for, in virtue of a bona fide title. 


After the cause had stood” for some time at _ 
issue, the defendant moved to ‘dismiss it, on the - 


ground that an administrator holding his ap- 
pointment under the authority of another state, 
could not maintain an action in our courts. 
This motion being overruled, the party making 
it excepted. 


In support of the opinion of the judge of the ° 


first instance, it has been urged by the plaintiff, 
that the application for a dismissal came too 
late. That it was in substance a dilatory plea ; 
and should have been presented at the time of 
filing the answer We concur in this reason- 
ing; and adopt it. If the defendam. thought 
proper to admit the appointment of the plaintiff, 
and chosed to rest his defence on the right of 
administrator to sue, it was an objection to his 
capacity, which was waved by going into an 
inquiry on the merits, without qpprising him 
by any thing contained in the answer, thag, 
such an exception would be relied on. 

The defendant, however, contends, that ad- 


To this demand there isan answer, contain-. 














mi 
the 
th 
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ne mitting this principle to be correct, the fuct of East’n District: 








iff | the plaintiff being administrator was denied by Hep Aiton 
nd. | the answer, and that the proof adduted-shews ™Grew 
ed that he is not so, but that on the contrary, he Bowpex: 
| was appointed jointly with another person who 
at | isnota party to the action. If the view which : 
he - | wehave taken of the case as it ‘stands before 
P- «| us on the merits, brought us to the conclusion, 
ey that it was necessary for the plaintiff to-have 
i. brought, his action as administrator, and proved 


ng 4 | his right as such, we should think this objec- 
‘tion well taken. Whoever sues, as. the re- 


he “| presentative of others, must, if called on, pro- 
ff, duce the evidence which authorises them to do> 


90 =| so—for it is as necessary to establish his right. 
4; . | to recover, as it is to shew the defendant is re- 
of | sponsible to his principal. Nor is it necessary, 













4 in our opinion, that the defendant should call 
ht {for this proof, in any other manner, than bya 


fi, distinct-denial Of the fact. . To require him to. 
of jjset out the other persons who should be joined 

jis with the party suing, would suppose in him a 

un knowledge of the very matters on which he 

m is justified in calling for proof. 

ab, But this case, as we have already intimated, 


icepends on principles which are quite distinct ; 
1. YWrom that which refers to an administrator of 
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EastaDistrict. an estate holding his powers from another gos 


Dec. 1 823. 
ane 
M‘Grew 
US. 
Baowver. 


_ special property in it, as enables him to m 
' tain an action for the possession, if taken by 


the plaintiffs having sued as administrat 
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vernment, the permission to sue in our courts, 

The evidence taken shews, that that the plain | 
tiff in this case had the slave in actual posses. 
sion ; and that she-was stolen from him. These 
facts, we are clearly of opinion, authorise him 
to maintain this action in his own right. From 
the moment he took into his custody the slave 
now sued for, he became responsible to the 
heirs ; and we understand the general rule to] - 
be, that whoever is answerable to another, for, 
a thing placed in his possession, has sucha 


. 



















stranger. Godolphin’s Law of Executors, } 
_ There are still two questions, made by the 
appellant, to be disposed of; The first is—That 


cannot recover in his own right.. An objecti 
of the same kind was taken, in the case 

Huater vs. Postlewhatte, decided in this c ; 
We were of opinion there, that the circ 
stance of the plaintiff. styling himself execut 
in the petition, did not prevent his receivi 
money due to him in his individual capacity 
that it was merely a word of description. 
case of Urquhart vs. Taylor, was decided 
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the same principle. 5 Martin, 202. 10 Martin, EastaDistrict. 

465. i Fa i 
The second is—That the possessory right . “Cag 

which the petitioner relies on, cannot preys 

against the defendant who shews 

doubt the correctness of this d 

plied to this particular case ; 

commenced before one yeeg 

the time the slave was 

possession. Admittin, 

rect, still the defencda 

position ; for the tit} 

with the person wi 

the petitioner, and 

such a title is wors 

nish no defence ag 

possessor, 


We therefore co 
district Bart should 


| gotta for the 
defendant. 


































22 ‘CASES IN THE SUPREME COURT 


. PastaDistrict. p77 LaMS & AL. vs. SCHR. ST. STEPHENS.—Martin, 


vol. 1, p. 417. 
APPEAL from the court of the first district. 


J. delivered the opinion of the 
€ examined very attentively 
a rehearing. We do not 
granted, on the alleged 

isdiction. This court 
e its deeree. There 
necessity of turning 
t expense, and forc- 
ase before another 
their rights would 
nner they will be 


ht to accord it on 
dmitting that the 
b articles#for ves- 
pg them to proceed 
ange owners, this . 
e still consider Jones 
The evidence which 
fitroduced, proves that 
Piven merely as a security ; 


» has suffeted her to sail on a 

















a ei 





OF THE STATE OF LOUISIANA. 23 


voyage, since he made these. advances, in Vir- agen: 


tue of which he now claims a preference. aw 
_ The application is principally grounded ona 9 “t™4™5 - 

supposed error in the judgment of the court, mini 
directing the pledge ¢o be taken out of the pos- 57. Stzrnens. 
session of the creditor, without payment with 

interest and costs: a dicision which, it is stated, 

directly contravenes the 11th. article of the Ci- 

vil Code, p. 448. | The provision of the law re- 

lied on is intefited to prevent the creditor from 

losing his lien: And our judgment, so far from 

having that effect, assures it. We.donot direct 

the pledge to be taken out of his possession with- 

out paying him. Our judgment was: That the 

thing in his possession be sold; and that after 

paying him the money advanced, that the over- 

plus be distributed among those who had a le- 

gal claim to it. No proceeding of law is vitia- 

ted by this préceeding. Neither, it is true, is 

there any which directly authorise it. But it 

results from the contract, that the debtor, if he 

has any right in the thing, should: have the 

‘means of enforcing them ; and it .is the onlg 

means, of.preventing oppression and the great- 

est injustice. If the creditor is not paid, tbe law 

makes it his duty to apply to a court of justice, 

and have the object appraised, or sold. If he 
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peetinle. will do neither ; but continue to hold in his: 
—~ ~=—pussession property worth perhaps five times as 
Wrerams muchas the sum he has lent on it, we are sa- 

she tisfied the debtor, or those ia his right, can 


or. orarmam compel him to comply with that which the law 
declares it his daty to do. Were it otherwise, 
the creditor in possession would become. by his. 
own wrong the proprietor of the pledge—and 
that in open violation of the law which prohi- 
bits him from acquiring it by sith means ; and 
expressly declares, “that it is only a deposite 
to secure hus debt.” Civil Code, 448, art. 12 & | 


13. 





—_D+o 
DELIOLE vs MORGAN. 


_ _ An actionof Appgar from the court of the pale and city 
trespass is pre- 
scribed by a of New- Orleans. ’ : 
year. a 


Martin, J. delivered™the open of the 
court. The petitioner states, that the defend- 
- ant, sheriff of the parish, forcibly and illegally 
Geprived her of a to: of ground and buildings 
thereon, by selling them without any tight so 
to do ; well knowing atthe time, that"the pre- 
mises were her property. She concluded, with 
a prayer, that the sale may be declared null ; 
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ahat the defendant may be denied a monthly East'n District. 


rent of $10; and § 2000* for the damages she 
sustained. - 

The defendant pleaded the general issue— 
that he sold the premises under an execution 
from the court of the first judicial district—that 
the sale cause@ no damage to the plaintift— 
that she has no title—that his vendee has ever 
since, been in possession—and that he claims 
no title. He further pleaded prescription. 

There was judgment against the plaintiff, 
and she appealed. . | 

The statement of facts shews, that the defend- 
ant sold the plaintift’s property, on an execu- 
tion against’ another person ; that before the 
sale, he was informed of the plaintifi’s title, 
and advised her to oppose the execution of the 
writ; But the action is one of trespass, and 
prescription, is pleaded. | 

The alleged trespass is stated to have been® 
‘ committed on the 6th of March, 1822; and the 
petition appears to have been filed on the 11th 
of April, 1823 ; sogthat upwards of thirteen 
months had elapsed on the inception of the 
suit. This was clearly too late. | 

The action was prescribed by the lapse of 

the year. Part'7, 92. See the defendant’s 
Von. . (N. 8.) 4 


Dec. 1823, 


DELIoLE 
WB 
More ay. 
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Fast’aDistrict argument, in Prevost & wife vs. Hennen. & 
. Dec. ° or ; 
Pow Martin, 257—265. € 


DoLioLLe 
w- ” For this reason, it is ordered, adjudged, and 


Morgan. ° 
~ decreed, that the judgment of the parish court 
be affirmed, with costs. 


Canon for the plaintiff, Denis for the de- 
fendant. ; ; 


—O +o 
RAY & AL. vs. CANNON & AL. 


Inconsistency APPEAL fromthe court of the parish and city 
in pleas, noto 

jectedtobelow, of New Orleans. 

cannot be com- 
lained of on ° cote 
the appeal. Matuews, J. delivered the opinion of the 


Th Sp i h ° bd . wm e 
insolvent laws, court. In this case the plaintiff’s petition is 


in force before 
the adoption of 2nSwered by one of the defendants only. He 


theconstitution denies the debt ; and also pleads in bar, or an 
of the U.S. by : : ; 

the people of exception to the action, a cession of goods. 
Louisiana, are . , r 

not affected by The court below sustained this exception, and 
that instru- . e » ° ee 

ment. dismissed the suit. From this decision the 

plaintiffs appealed. 

It does not appear by the record, that any 
objection was made to thé defendant’s answer, 
whilst the cause was pending befure the infe- 
rior court; but it is now objected to, on ac- 


count of duplicity or inconsistency, as contain- 





commen seca eS 
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ing a general denial’of the debt, and a special East'n. District 


plea.in bar of its recovery. 
Our laws regulating proceedings in the courts 


of justice, do not require any great nicety in Cannon & au. 


pleading : and although inconsistent and con- 
tradictory pleas ought not to be tolerated, yet, 
when a plaintiff goes to trial on any one of 
such pleas, a judgment or decision thereon ren- 
dered, which is final in its nature, by a court 
in the first instance,;may be re examined with- 
out regard to the manner of pleading; but 
this inconsistency does not appear in the pre- 
sent case. The record shews, that the judg- 
ment of the parish court is founded solely on 
the defendant’s exception to the action in it® 
present form: and on this alone we must pro- 
ceed to examine the’ease. 

It is admitted on the part of the plaintiff, that 
a bona fide cessie bonorum, will release an in- 
solvent debtor from personal arrest and impr 
sonment: but that it #8 not a legal bar to the 
pursuit of‘any claim against him to judgment, 
on account of a debt contracted previous to 
such surrender of his property. In support of 
this last position assumed by their counsel, they 
rely principally on the uncoenstitutionality of 
our insolvent or bankrupt laws ; as being xe- 
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East’nDistrict. 


Dec. 1823. 
Oiw 
Ray & at. 
vs. 
Cannon & AL. 
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pugnant to the 10th sec. of the Ist art. of the 


Constitution of the United States, which pro- 
hibits the state legislatures from passing any 
law impairing the obligation of contracts. 
This subject has received so full a discussion, 
and satisfactory determination, on most of the 
questions to which it could give nise, by a de- 
cision of the supreme court of the United States, 
in the case of Sturges vs. Crowningshield, as 
reported in 4 Wheaton, and. some subsequent 
cases, to be found in the books of the same re- 
porter ; that we need only refer to the doctrine 
therein established, as the basis of our judg. 
ment in the present case. According to these 
decisions, it seems to be now settled,—1st. That 
a state legislature may, without violating the 
constitution of the United States, pass laws, 
modifying the remedy given.to enforce the ob- 
ligation of contracts, 2d. That a law which 
releases debtors from imprisonment, is of this. 
class, and therefore cofistitutional. 3d. That 
the obligation of a contract is not fulfilled bya 
cessio bonorum:;: because a creditor does not 
look alone to the property4n possession of his 
debtor, but also to that which he may at any 
further time acquire by his talents and indus- 
try. . 4th. That-no clause can be constitution- 
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ally introduced into an insolvent or bankrupt Bacip District. 
23. 


rr’~ 
Ray & aL, 


vs, 


These are some of the principal points deter- Cannon & az. 


law, of any one of the states, whereby a debtor 
is released from tle obligation of his contracts. 


mined in the case alluded to in 4 Wheaton. In 
the 5th vol. of that reporter, we find it also 
settled, that the provision of the constiidtion 
which prohibits the states individually from 


passing laws “ impairing the obligation of con-— 


tracts,” does not extend to a state law, enacted 
before the constitution commeneed its opera- 
tion. 

The defendant, in his answer, claims the be- 
nefit of all the laws of this state, which relate to 
the situation of insolvents. He insists in argu- 
ment, that the former laws, which were in 
force on the same subject, have not been re- 
pealed by the act of 1817, so far as they relate 
to his case; because that act contains no gene- 
ral annie clause ; and there is no repug- 
nancy between the provisions ‘of the posterior 
and prior laws. 

It has been already deeided by this court, in 
the case of Shaw ye creditors, That the 
Spanish laws which#elate to énsolvency, and 
surrender of property, are not repealed by the 
act of the legislatufabove alluded to, except 


- 








CASES IN THE SUPREME COURT 


East’nDistrict. so far as the provisions of the two laws may be 


irreconcilable. ‘Therefore a person who pro- 
..ceeds in the surrender of hi® property accord- 


Cannon & AL. ing to the act of the state legislature, may ne- 








vertheless enjoy the benefit of provisions made 
in his favor, and recognised in the former laws 
of tlié country, which are not wholly repug- 
nant and incompatible with those of the latter. 
But admitting that this case must be governed 
entirely by the act of 1817, still we are inclined 
to think the decision of the parish court to be 
correct ; for the clause of the act which pro- 
tects an honest debtor, who has made a cession 
of his goods, agains: all kinds of suits, until he 
shall have acquired more property, may fairly 
be considered as appertaining to the remedy 
given by law to enforce the obligation of a con- 
tract, and not to the obligation itself. It does 
not postpone the fulfilment of the cgntract, be- 
cause this can orly be + ffected by the debtor’s 
acquisition of other property, after having 
made a full surrender. Why should an honest 
but unfortunate man“be barassed with suits, 
after a cessio bonorum, a it is evident that 
his creditors cdn derive*no advantage from 
them? Not even as much as they might do 
from the imprisonment 6f*his person ; which 
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might ‘possibly induce his friends to come to Seeman. 


his relief. 

The provisions of the former law, and the 
act of 1817, aré in complete concordance. 

By both, the person of the debtor who has 
made a fair surrender of his property, is pro- 
tected from arrest and imprisonment; and he 
is also secure against vexatious suits, on ac- 
count of his old debts, before he may have ac- 
quired, by his industry and talents, more pro- 
perty. ‘The Spanish law was in force before 
the constitution of the United States operated 
on this state, and consequently its provisions 
cannot be effected by that compact. ‘The oblie 
gation of the defendant’s contract may be en- 
forced, when he shall be possessed of means to 
discharge it, when the plaintiffs may truly al- 
lege, and prove, that he has acquired more pro- 
perty than is sufficient for a bare subsistence. 
This mode of proceeding, does, in our opinion, 
satisfy the law, and Commports with justice and 
humanity. : 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the parish court 
be affirmed, with costs. 


Watts & Lobell for the plaintiffs, Workman 


Cannon & At. 
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East’nDistrict. 
Dec. 1823. 


ON 


Natsan & AL; 


vs. 


LEE. 


The mortza- 
gee’s right un- 
der the past de 
non alienando is 
notrepealed 


the Civil Code. 


a 


CASES IN THE SUPREME COURT ° 


NATHAN & AL. vs. LEE. 


Appcat from the court of the first district. 


Matuews, J. delivered the opinion of thé 
court. In this case the plaintiffs obtained an 
order of seizure against the defendant, John M. 
Lee, on a special mortgage ; and E. S. Lee in- 
tervened, cla ming the same property, which 
was ordered to be seized, by virtue of a sale 
and conveyance from the mortgagor: He op- 
poses the summary process of immediate seiz- 
ure'and sale, and to that effect obtained an in- 
junction in the court below ; which was after- 
wards dissolved and set aside; and from the 
order of dissolution the intervening party ap- 
pealed. 

It is admitted aga general principle of law, 
that mortgaged property in the hands of a third 
person, cannot be seized, without first pursu- 
ing the debtor and mortgagor by an hypothe- 
eary action, and fulfilling certain legal forma- 
lities required, in favor of such possessor. In 
the present case, the plaintiffs contend, that 
they are not bound by ordinary rules on the 
subject of mortgages, in consequence of a sti- 
pulation in the instrument under which they 
claim prompt execution, by which the mortga- 


 - 
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ad 


ger agreed not to aleinate the mérgaged pro- ap, yy } 
perly to their prejudice. Tn‘trut they relyon WAAW 
an exception to the géneraliprinciple: This ex- bia ; 
ception is mist’ clearly establisted by the = ©==-' 
authorities cited in its*support: and if they be. 

law, the appellees must prevail. See Febro; pe 

1, chap. 7, nos. 68-89. Same, p. 11, ‘book 8, 

chap. 2, nos. 84-85. Curia Phgiinot Tercero 
poseedor, no. 1¥,and theJaws refered. to. by. 

these commentators. But on the part @fap- 

pellant itis contended that thie exception in 
_favor of mortgaged credifors, wlio’ are aided ad 

by 4 pact non alienando, is virtually annulled” 

and repealed by the*provisions of the Civil - 
Code,.in relation to. mortgages and their ef- 

fects, and the rules laid dowa for pursuing the- 


action of mortgage. “s 


; . 
This Court is of a different opinion. The- * 
mode of proceeding, ‘under orders of ‘seizyre 
and sale is still directed in a great measure by 
the Spanish laws which remain*in force ii 
this country: and itis helieved’that very little 
alterationgis introduced in the action of mort 
gage and pursuier third pgssessors. Buta 
tgaged creditor who acts on a moftgage, 
, Wich contains in his favor afi agreement of | 
the debtor not to alienate, is not bound to pur- 
Vou. U. (N. 8.) 5 ‘ 


> 
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East’nDistrict. sue a third possessor by the action’ of mort- 
Dec. 1823. - *® 
~~ gage, but may have,the hypothecated proper-— 
Navman & 4t- oy seized, impia executira, as if no change had 
Lee. taken place. in its possessors; because any 
: alignation or transfer made in violation of the 
pact non alienando, is ipso jure void as it re- 
Jates to the-Speditor. The counsel for the ap- |, 
pellant, contends that as an agreement not to 
alienate to the prejudice of a mortgage stipula- 
ted by the parties toa mortgage, is nothing 
* more than the genéfal provision. of the Code 
“which inhibits the alienation of mortgaged 
’ property, it can progluge no other effect on the . 
rights than those created by the law itself. > 
By taking inta, view the wholeecontext of 
our Code om the subject of Hypothecations; it 





does not aypear that alicnations or subsequent 
- Mnortgages are absolutely prohibited on pain of 
nullity; but ave-only limited in their operations ° 
on prior cigiths, of superior @ignity, either by } 
privilege, orolder mortgage. He who hypothe- 
cates his property does not thereby loose tie 
dominion,of it: he may ifiercfore Wictatc it ° 
Subject to the “lien already created, whieh }- 
must be satisfied, before the third possesor @n. . 
acquire a complete title. In snch cascs the 


- 


mode of redress is clearly pointed out and 


+. 








- 
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ra 
ought to be pursued. The remedy is-different mo -Disttiet | 


and more summary; when thé mortgagor has 
expressly covenanted that he will not alienate; 
unless wé should consider stich a’ pact a®en- 
tirely nugatory and unavailing; which would 
be contrary to. a fundamental reason in the 
construction of contracts and statates, 7. e. that 
full effet shoald be given to all these provisions, 
whenever it can be done without filing into 


‘absurdity. . ‘ 


The judgment of the District Court‘is com- 
plained of as being erroneous, on account -" 
not containing any reasons as required by the 
Constitution of the state. It is believed that 
the order of seizure granted in the first instance 
was valid without any reasons adduced in its 
support. So was+the’orderon which the writ 
of fnjunction, issued. Why ° “should the order 
or’decrge by which the injunction was distolv- 
ed require tH aid of reasonipg? Beeause | it is 
perhaps, ch the*rights of the intrevening 


‘party; at least'so far as it authorizes a prompt 


seizure and sale of the property which he 


¥ claims by. agle fromthe debtor and mortgagor; 
for i ah 5a to a declaration of the nullity of © 


that sale in relation to the mortgagé ¢reditors. 
Ps # s : ak ; 


It is Wierefore brderéd, tljudged, and de- 


4 =: 


1823. 


aw 
Naruan& av. 


vs. 
‘Ter. 


a 





! 
| 
i 


ee 
* 


oe “4 
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= ; -* 4 oath “ge 
Eas’nDistrict creed, that thejudgment appealed from be 


wv ~ avoided, and reversedyon the ground of the 
Nataan® AU wage ofreasons. And proce. ding here to give 
such judgement as in our opinion ought to 
have been aiyen in the Court below. It is 
further ordergd, adjudged and decreed that the 
injunction be dissolved and set aside, and that 
the plainsiffand appellees be permitted to pro- 


ceed as if no such injunction had been granted 
—and that the appellees pay the the costs of 


this appeal. 


* Mazurcau for the plaintiff, Grymes for the 
defendant. 


F 
—).- 
7 


eso ‘ KELSEY. vs. HES CREDITORS. 


The act of Ps: am the cont of the a“ anid « city 
* 1817 has not Q ew-Orle . ‘ 
repealed the “ ae 
former laws re- 


lative to the Mina: J. Haver” theo sont the 

voluntary sur- 

render? OBurt. Kelsey filed his peritic prayiuig that — 
It introduces 

a cumulative Ris creditors might he summoped to réceive a. 


remedy, om voluntary surrender of his gro perty, & &e. 
ineciver* are*Am-order was j accordingly made, ang a stay — 
of proceedings directed.. bn 


F oc te, one of, the gation priyed fhat. tte 


ae 4 Tehing 


‘ 


¢ 


> 








a 
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oe 
the applicant had withinone year filed his East’District. 


hy Ae, Dec. 1823. 
petition for a respite. ae" er 
. The-order was set aside, the» court-express- paged 


ing an opiniun that the applicant had not Cous- St chsorreas. 
plied with the requsites of the law. Heap- «®& 


pealed. ' 
The statement of facts show that it was ad- 
milted*that, i 


Poiiltz isgdfereditor. ia 

Tlie insolvent in March last, filed his petition 
in the Parish cgurt, praying for a meeting of 
his creditors, in ordér that -he might obtain a 
respite, but no meeting took place and the bilan 
was withdrawn. 

The appellant urges that be did not apply 
for the benefit of the adios 1817.. 

That he had aright to gurrender his paoper- 
ty before*this act, dfid it ha8 not taken it away 
Shreve vs. fis creditors 11 Martin, 30. 

~The papggrty surrétitieted amounts to more 
~thad one thfrdof the debts. ~~ - 

The stay could not be setaside on the prag- 


er of one greditor.¥ iat 
_ Theappellee insists that the act of 1817 ap- 
: ‘pitts indiscrimately to-all cases of. a-voluntary 
stimeender; and no ins@WVent can’ recur to ‘the 


former laws,-except-on such points*ag.are un- 


™ 


a 


“ty 
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East’n District. i . it... : . 
Boston District. provided for by ee, one case in which the 
wr~-nw act wonld have Seen remedilesé. 


Kerstys The 7th section of the act requires tha, 


vs. 

sus crepiToRs when the-property surrendered, is nof equal to 
one third of the debts, or when the petitioner 
has presented a schedule, within the year; he 

should make it appear by two _ witne’ses, that 

he has met withthe losses he states, and that 

they have reddced him to his present situation. 

‘Fhe Court may and mnst set "Ride the ap- 
plication, on the motion of any one of the 
creditors, if these formalities be neglected. Act 
1817, sect. 17... 

The Act of 187, has not in our opinion, 
repealed the laws of this state in regard to 
the voluntary surrender. It introducés a co- 
mulative remedy, #6m which certain insol- 
vents are qucluded, -and, th those who seek to 
avail themselves of it, — ‘bring themselves 
within its provisipns, and Of the new act: ° 

“Phose who are excluded fronfe newsor 
who arewnable, or unwilling t6 “comply with 
The requisitions of the new remedy, may refer 
to ‘thagiwhich existed before. «* = 


Jt is therefore ordered, adjudged, Wnd%yde- 


creed, what the judgmegt of the district cgfbrt 
fe annilled, avoided, ayd .reyersed ; fat the 
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order for a stay of proceédiggs be reinstated East Distt. 


and theappellee pay the costs of this appeal. 


Eustis for the plaintiff, Morphy for the de- 
fendant. 
24 
z 
BANKS vs. TRUREAU. - 
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1823. 


a a 


saeser 
vs. 


HIS CREDITORS 


-“ 
Appear from the court of the first district. me wie, 
* self jointly, & 


Porter, J. delivered the opinion of the jelly Gn os 


Court: By the-public act, in which this action her 


verally, with 
husband, 


rovided she 
was commenced, it~ appears the plaintiff and ella 


be 


nefit of the 


Josias E. Kerr, husband of*the appellant, en- ))y of Toro, in 


tered into an agreement by which the former 


premised to endorse the-notes of the lager, fo i 


due form. 


When this is 
me, the credi- 
need not 


a ceriain amount therein mentioned. Ip this prove that the 


en 


gagement 


act,it is stipulated the plaintiff skall be kept turned to her 


harmless by Kerr, and for the further assurance 


advantage. 


She cannot 


; ‘ bind herself as 
of thls engagement, the defendant, his. wife, surety for her 


bound hefSelf. gan solido as surety, dhgegave ee ma 


a mortgage on certain shares ‘whiah ‘Were her 


in 


binding herself 


Solido with 


paraphernal property. _ him. 


The-husbanddid not comply with his con- 
tracfpand on the plaintiff’s obtaining an order 
of seizure to scll the property hypothecated, 
the defendant appN@d for'an injunction, which 
wit granted her by the distict court. That 
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ReaiaDiows ict. > . i. 
‘ed tribunal afier heaving the spares, dissolved it, - 


—~ , and from that decision this appeal is taken. j a 
' — ‘The first and most important question which. 1? , 
Tavved®. the cause presents, ise whether the iSbligation® 
entered into by the appellant f8 valid in Jaw, ; I -* 


and binding on her. The extent to which 
married women can render themselves liable 
in contracts withttheir husbands has beeg more 
than oncesa subject of examibation by. this aa, 
court; and it has been decided. : 

That the wife may bind herself joindyy, or. 
jointly and severally with:her*husband, pro- 
vided she renoances the 618t faw of Toro, in 
the manner pointed out by the law of Spain.” ” 
; That when she make that renunciation in 
due (Aim, it is not necessary the person with 





whom she contracts should Poe the engage 

ment turned to her advantag Be 
And that she can in no case bind, herselfa 
= : the surety ofthe husband, Rregnier vs. Forstall 

3 wi, 577; Burford ys. ~ ind wife, 7 

ibid 4 

We have looked again into the law on which 
these decisions are founded, and we are satis- 
fied of their correctness. ‘The counsel for the 
appellee has taken great, and laudable pains 
‘eo show, that (be opinion expréssed in the 














aioe violated, ‘or that ‘effect was not 
Voi. u. (N. 8.) 6 








‘' praved, &c.” 
tion as imperative, we aed i 













- 


- preged to pas andionets, ote 
ee of’ 









stly a 

“Pee the Wife could be,gupposed 

pafidencéiand discretion to know when € 
re Sti’ law and cae 

y, She might‘as well be-confid 












danger she ‘wink tefore the pmagrentes fay: 
“Siibjectto bE acw oiMby “the®euthority, and 
solicitations of the: pusband; and Jinfite to he 
plaged in ‘ae situntion when ‘by yielding- to hj, 
, jis necessities regl, or imaginary, 

| tbe sttipped ofall means of support « 
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OF THE STATE OF LOUISIANA. 
the proceedings. _ It has been contended, that, 
as the creditors cannot be supposed acquaiht- _ 
ed tvith the transactions, which* others had “Qi! 

with the insolvent, that they are unable, to ™* °*""70"* 
make any more specific allegation, than that ey 
contained in the opposition filed here. But - ~ 

if they had objected, before'the motary,gpthose = aes 
persons, of whose votes they now cofMfiplain, * _ ee 
they could have had the information, by call- iss 

ing for evidence.of @ach claim,.and if.i it-was’ PE ae 





the defect, or illegality consisted. In Lanusse’s _ a 
case, the votes’ .prebented vere’ objected to ‘be-> . 
fore the notary, ind tHE Opposition tiled shewd . 

special reasons why - thete was’ error in the 


proceedings, and alleged particular facts “on ; ‘ 
which'the votes taken were disputed, 10 Mar; 
tin, 688. .’The whole case, ‘indeed, resolves it- as = 


self to this, whether a_ general denial of right 

to vote, is a specific “@llegation ‘Bhewing that ~ = Y 
right to have been improperly exercised. We >» 

are-satisfied it is not, and do terefore. Vea . - 


— court be. veh with costs. 


| Seghers for the plaintiff aoret for the de* » 


fendant. ee ‘@.-. ° 


Vou. af. (N. 8.) ”. 











BO CASES IN THE SUPREME COURT 
oy : SHUFF vs. PALFREY. 
evs - Appear from the court of the parish and city 
aa OE New- Orleans. ) ¥ ° 
_ Pavraey. 
Thatthe plain- aktin, J. delivered the opinion of the 
» tiff proved his 


allegations, de- court. ‘The defendant and appellant has built 


nied bythe de- 


fendant, is a hishope of success of an assignment of error 


sufficient rea- 
gon t@sustain a 


Judgement. 


a 


appartus on the record, viz. that the judge- 

ment doesinot sufficiently set'forth the reasons 

.udr state the law on which it isgrounded. He 

re li¢s on “6 Martin, 202 and 2720. ° 
The judgemeni states that, “upon “evidence 

ofthe nature and value of the plaintiff's claim” 

> > 
itis ordereg, &c. 9 a 


-* .The defefidant ha eaded the general i is- 


suey and the court informs us in the judgement 
that the -plaintiff having -exhibited proof _ of 
what he had alleged; and the defendant .de-. 
nied, judgement wasgiven for the former.— 
_ Tits certainly’suffices,,ahd. is perhaps all that 
. ought to,/or might, have*been said. We have 
“pe thatithe absence’ of the citation of a law, is 


. “not Patorie ground “for ‘setting asid® a jadge-* 


“ment. Tieeitation is r@quired as often as -s 
y be made, and when'we Tind note, we 

presuitie the Want of a book tovbe refered to, or 

the failure of thasjudges. raemoryppFevent the 














OF THE STATE OF LOUISIANA, - oe. 
ba 
* citation, and so a judgement “given according BeeeDietsiee 
to law, is not to be remdered null, because the Gene 
‘court could not repeat the particlar text which —— 


| supports it. e - : Parrrrw. 


It. is therefore ordered, adjudged, and ‘de- 
creed, that the judgment of the —- court be 


affirmed, with. costs. x re 


Smith for the plaintiff, M Caleb bor ‘the de- 
fendant. ore 


i +o 7, 
a ¥ ~ . 
PALFREY vs. SHUFF., 


A pa .. 
AppEAL from the court of the parish and not on pry cag 


aa set off, enjoin 
city of New Orleans, a the whole — 


t - , — P 
-Makrixg he. delivered the .cpinion of - the: Kopi tae 


’ the ti 
court. The plaintiff stating that he obtained a of ite own jud- 


judgement against the defendant for $73 50, Sctte the de- 
and is assignee of another judgement for *69 (nunttersis 


* dollars 50 cents, and of a debt of £88; due by te phish 
ae the defendant to another person, prayed amin~ 

| junction against a judgement obtained against, 
him, by the present defendant for 349 dollars. 
50 censs, till satisfaction was entered by the 
defendant on said judgement for 246 dollars. 


‘The injunction was granted, but diggolved 












52 


Dec. 1823. 


East’n.Ditrict ; 
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on the applicatign of the defendant, and the . 7 ‘ 


ww, plaintifi appealed. 


PaLprey. 
vs. 


: @aurr 


The petition does not state, that’ the judge - 
meht mentioned in it, wag obtained in the court 
from which the execution (which was intended 
to be stayed) issued. © The parish court ought 
not, therefore, impede the exeeution.of the de- 


i fendants -judgement, when it could not pro- 





tect him against the judgement the plaintiff 


- alleged he had in his favor. 


The plaintifi could not, after he drew his op- 
ponents to a suit and was cast therein, ex pect 
to bé permitted to delay execution, till after 
the trial of the claim, which was assigned to 
him by a third party. He was further wrong, 
in injoining the wholesexecutiun of. a judge- 
ment, while the set off he offered, if it copld be 


‘allowed, left a considerable part of the judge- 
- ment in force. 


The parish court, we think, acted correctly 
in dissolving the injunction. 


Core. 
* It is therefore ordered, adjudged, and de- 
ereed, that the judgment of the parish “court 
be affirmed, with costs. * 


M?Caleb for the plaintiff, Smith for the de- 
fendant. 




















OF THE STATE OF LOUISIANA. 






DESDUNES vs. MILLER. East’n Distri 
: Jan. 1824 


APPEAL from the court of the parish and city fikicine! 
* New Orleans. 







vs. 
Mi.uer 


Matuews, J. delivered the opinion of the When: 


find 
court, This suit is brought to recover the slave bea 


value of a certain female slave, described: ia Siei tu, 


the petition, on account of a redhibitory dis- s¢™Pto 
° ‘ 7 before the 

ease with-which she is stated to have been af- of of ie sald 
transfer 


flicted at, and before the time of sale apd de- of, thecor 
low may 


livery to the plaintiff. ‘The answer of the de- presume 
fendant denies-the right of the plaintiff to pro- —— 



















incurabl 
cede directly against him, alleging that he is Pe! 

i . not limi 
only surety in the warranty expressed in the the dete 
act of sale, and ‘not principal. _ It contains also tion o 


tions o 
a general denial, and’prayer for a jury. © they 


The cause was submitted to ajury in the. 
court below who found a special verdict, on 
which judgement was rendered for the plain- 


tiff and the defendant appealed. 


The_ appellants counsel having i in the course 
of argument abandoned his first plea of defence; 
we have only to examine his objection to the 
judgement of the infegior court, as not being 
supported by the verdicts. The jury find that 
that the slave in question had the consumption 
at and before the time of the sale and transfer 
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ast’n District to the plaintiff, and that she died of that dis- 
wv~ ease. _ This finding, the defendant insists, does 
— not support the judgement thereon rendered, 
MitER- because the jury have net found that the dis- 
ease was incurable in its nature. But as the 

jury do not negative the fact of its incurability, 

this, from their findingand other evidence ir. 

the case, may have been fairly intended by the 


Judge. 












Tlie Judges of our court, are not limited to 
the determination of issues of law alone, as 
they are in the courts of England, where the 
trial by jury prevail to the greatest extent; ac- 
cording to our system of jurisprudence, they 
may try issues of fact. They are bound to do 
so, if neither of the parties to a suit, pray fora 
jury. In rendering a judgement ona special - 
- verdict, they would perhaps be authorized to — 
extend much from the evidence to supply any 
defect in such verdict. In the present case the Sj 
kind of disease, and death of the slave asa 
consequence shereof, are found; and from these 
facts the Judge, a quo, may well have conclud- 
ed that the disease was*incurable. : 


It is therefore ordered, adjudged, and de- 
creed, that the judgment ef the parish court 
be affirmed, with costs. 
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MoreauLislet for the plaintiff, Hennen for SeeteDiatriot 
the defendant. aw 


: DeEspUNES 
oC vs. 
‘ MILLER. @ 


Cte pli 
vacances 


BARROW vs. STERLING. 


Aprrsat from thg court of the third district. When apar- 
‘ , , ty aliswers aD 


7 e.. o oe ® interrogato 
Porter, J. delivered the opinion of the propounded. to 


‘ " , . him in an é 
court. This action was commencedon a pio- sive semis 


missory note,alleged to have been executed by pee apriiet | 


‘ H violent 2 
the defendant, and ‘an «interrogatory was pro- i A 


pounded him whether he had not signed the gainst him that 


direct one 
obligation annexed to the petition. woeld have 
Msgs : ; h against 

To which he answered “that if he did not pis interect 


sign-the particular note attached to the plain- ,- —— 


tiff’s petition; yet he is under the impression COWt oF mt 


ters of fact, al 

that he might have signed a note somewhat 127s Prevail: 
this court, un- 

resembling ft n.” less manifestly 


erroneous. 


On the cause being brought to trial, the 
plaintiffs counsel offered a witness to prove the « 
execution ofthe instrument on which suit was 
breught, but.the court being of opinion that 

the sigmature of the defendant:was sufficiently 
estd@blished by the apswer, refused to hear him. 
The correctness of that opinion is the only 
question. which the;cause presegts. 
- Thelaw confers on a pasty, putting inter- 
Yogatories, the right either to except to the an- 
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past’nDistrict: gwers as evasive and insufficient, or to take 
Jan.1824. 


~~~ ~= them for what they are worth, and proceed to 

y ph trial. The latter course. was adopted here, 

@renrme- “and the testimony furnished was to be weigh- 
ed like any other. We are unable to say the 
court below erred in thé conclusion which it 
drew from it. The answer, it is true, neither 
admits nor denies the fact embraced by the 
question, in express terms, but by the evasiye 
manner in which it treats it, a most. violent 
presumption is created that a direct reply 
would have been against the. mterest of the de- 
fendant. Under these ciscumstances we are 
unwilling to deviate from a rule as firmly es- 
tablished, as any other in this tribunal, name-, 

° Jy, that the judgement of the court below on 
matters ‘of fact, always Preval here, unles 
manifestly erroneous. ‘The safer course would 
certainly have been, to have heard the witness 
offered by the plaintiff, but on the whole we 
think justice has been done, and do_therefage 
order, adjudge, and decree, that the jndge- 
ment.of the district court, be affirmed, wath 
costs. ) . 





ad 


Watts § Lobdell for the Plaintiff, mCaleb 
for the defendant. 
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DREUX vs. HIS CREDITORS. 
App#At from the court of the third district. 


Porter, J. delivered the opinion of the 
court.. At a meeting of the creditors of the 
insolvent, before a notary, two per-ons, viz:— 
L. Wiltz, and Ls. De. Ferrit, were appointed 
syndics by an apparent majority of the voters. 
An opposition was subsequently filed in the 
court where the proceedings originated, stating 
that the nominetion was irregular, and that the 
persons really appointed, were Jaques Dreux, 
and Pierre Lacoste. This opposition being sus- 
tained, so far as it respected Feit, rrby the 
Judge of the first instance, this appeal was 
taken from his decision. 


The first question which the cause presents 
is to the time when opposition should be made. 
The meeting of the creditors took place on 
the 7th of May, and the proceedings, which 
ended in the nomination of syndics, were 
closed onthe same day. n the 12th a proces 
verbal of the deliberations was filed in court, 
and on the 19th the opposition was filed. ‘This 
last step, it is contended, was irregular, as the 
law directs it shall be made within ten days 
from the appoihtment. 

Vou. i. (N. 8.) 8 


“Past'n District. 









5p 


¢ Jam, 1824. 
7 4 Pa “a 
Drevx 
vs. 
HIS CREDITORS 


The ten days 
allowed by law 
for filing an op- 
position to the 
appointment of 
svndics to an 
insolvents es- 
tate commence 
running from 
the day on 
which the pro- 
ceedings, - had 
before the no- 
tary for that 
purpose, were 
closed. 








East’n District. 
Jan. 1824. 
ey a 4 

Dreux 
v8. 

HIS CREDITORS 


CASES IN THE SUPREME COURT . 


Our view of the case will be best understood 
by quoting. the words of the statute, under 
which the present difficulty has arisen. The 
act prescribes “that in case, after the appoint- 
ment of syndics, any of the creditors of the in- 
solvent debtor should deem necessary to op- 
pose it, on the ground of some fraud having 
been committed by the said insolvent debtor, 
or of the appointment not having been legally 
made, he shall within the ten days next follow- 
ing the appointment of said synidics lay before 
the court, which has already taken cognisance 
of the case, his written deposition stating speci- 
ally the several facts of nullity of said appoint - 
ment.” 

Our enquiry then must be directed simply 
to ascertain when the syndics are appointed as 
it is clear that the delay to make opposition 
runs from that time. We think the appoint- 
menttakes place from the moment the will of 
the majority is pronounced, and that the legal 
proof of that fact, we consider to be the clos- 
ing of the proceedings before the notary. If 
we do not take this as the moment at which 
the nomination is made we have been unable 
tosee at what other time it is effected, for if 
the syndics are not appoiuted then, they are 
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not so, at any future time, nothing further re-‘East’aDistrict. 


maing to be done by those in whom the law 
has vested the power of making the selection. 
The statute has provided, in the section pre- 
ceding that just quoted, that it shall no longer 
be necessary to have the deliberation of credi- 
tors in relation to syndics, homogolated. Noth- 
ing therefore being required for the appoint- 
ment, but an asserti n of the will of all the 
creditors, or a majority of them, inthe manner 
prescribed by the act of the legislature, we are 
bound to say the persons designated as syndics 
are duly appointed the moment that will is 
pronounced. | 


In opposition to the idea we have just ex-— 


pressed, it was urged in argument, that the de- 
lay given to creditors to oppose the nomination 
can only run from the time the proceedings are 
re:urned into court, because no opposition can 
be filed notil that event takes place, and as ten 
day: may in many instances be too short a 
time for the notary to copy the proceedings, or 
as he may be prevented by sickness, or other 
circumstances from doing so, the creditor 
woul be deprived of.an opportunity of mak- 
ing opposition. This inconvenience, if it _re- 
ally existed, can but rarely happen in cases 





Jan. 1824. 
NON 
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v8. 

HIS CREDITORS 
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East's District. peculiarjy circumstanced, and of course do not 
Jan. 1824, 


~~~ | authorise us to take that now before us, in which 


‘Dreux 
v8. 


HIS CREPITORS a] rule. But the inconvenience is, in truth, 
altogether imaginary. ‘The cause is pending 
before the court, while the proceedings are go- 
ing on before the notary, who is for this pur- 
pose the officer of the tribunal in which the in- 
solvent has filed his petition ior relief. Noth- 
ing therefore prevents any creditor who is dis- 
satisfied with the nomination, from filing his 
opposition within the legal delay, altho’ the 
proceedings are not returned. It is no objec- 
tion to such a measure that the court cannot 
act on it, until the proces verbal of the delibera- 
tion comes up, because this is but the com- 

' mencc ment of a suit which is to be tried on 
the proof the parties shail afterwards intro- 
duce. | 

It is contended that the vote given by one of 
the creditors must be entirely disregarded, be- 
cause it is not supported by such an oath, ag 
the law requires. If the vote was not accompa- : | 
nied by the proper evidence, it was zlegal, 
and illegalities must according to the provi- 
sions of the act already cited, be opposed with- 
in ten days or we Cannot notice them: if not 







no such accident has occured, out of the gener- 
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if not done at all. 


It is therefore ordered, adjudged, and de 
creed,.that the judgment of the district court 
be annulled, avoided, and reversed, that the 
opposition filed tothe nomination of Leonard 
Wil'z, and L. de Ferrit, as syndics of the estate 
of Francois Dreux. be overruled, that the no- 
mination of said Wiltz and Ferrit, as syndics to 
said estate, be confirmed, and that the appellee 
pay the costs of this appeal. 


Seghers for the plaintiff, Morel for the de- 
fendant. — 


—_2+o— 


HODGE vs. MORGAN. 


AppEAL from the court of the first district. 


Porrer, J. delivered the opinion of the 
court. The only question of importance in 
this cause, is, whether a sale made by the firm 
of Bargeber, Oemichen & co. lately trading in 
this city, to the plaintiff Hodge, is fraudulent, 
and void against other creditors. 


The act was passed before a notary, and it 
expresses that the vendors being indebted to 
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done within that time, -it is the same thing as East’n District. 


Van. 1824. 

6! 

“Dreux 
“v8. 


HIS CREDITORS: | 


The record 
of a suit agaist 
a debtor in 
which judge- 
ment was ren- 
dered for an in- 
tervening cre- 
ditor is suffi- 
cient proof of 
the said credi- 
tors claim. 

The convey- 
ance which 
gives all the 
property of a 
debtor to a sin- 


gle creditor 
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East’n District. itioner in the su : 7 
Jan.1824. 2 the petitioner in the sum of $17,500, on ac 


w~ » count of his acceptance of their drafts, and for 
once” cash advanced, sell, assign, and-set over to him 


Moas4x__ «all and singular their present stock of dry 
who has no pre- ; 


ference by law gaods, outstanding debts, and all their other 
is fraudulent 


both onthe part goods and chattels of whatever nature and kind 
of the debtor & . id iad ” 
thecreditor. % this city, or wherever else the same may be. 


If such con. , 
veyance is at- Itis proved by the evidence taken and on 


tacked as frau- : ’ 

dulent, it is for fle in the cause, that those goods were worth, 
the vendee to . : 

shew that the 2 Cust prices, from twenty to thirty thousand 


debtor posses- dollars: the amount of the book debts is not 
sed other pro- 


perty. stated, one of the witnesses declares them to be 
considerable. 

It is also established that after the sale, the 
vendee went into the store and that the goods 
were sold in his name, and the bilis of parcels 
made outaccordingly. But, that at the same 
time, Oemichen, one of the vendors, also re- 
mained there, that the sign of the vendors was 
not taken down, and that of the vendee put up 
for more than two months after the conve y- 
ance—that no notice was given of the change 
in the public gazette, and that persons who 
were living near to the residence of the parties 
were not aware that Hodge had become own- 
er of the store untilhe put his sign announcing 

himself as such. 
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thatthe infervening creditor has not made 
proof of his debt, and that he has no authority 
to uemand a rescission of the sale. The only 
evidence of this fact is the record of a suit a- 
gainst the debtor, in which judgement was ren- 
dered in favor of Hatterick, Lee & co: This 
however we are inclined to believe sufficient. — 
It is true, it isa jndgement between others, 
but the rule of resinter alios acta non nocet 
which the plaintiff has pressed on us as appli- 


cable, proves too much in this case. For if he’ 


cannot be affected by the judgement, because 
he was not a party to it, it would follow that 
he could not be effected by any other act of his 
debtor, not even by his contracting the debt. 
Febrero states that the confession of the debtor 
is evidence agaiust other creditors, when other 
circumstances concur with it, and upon this 
principle we acted in the case of Planters Bank 
& al. vs Lanusse. We think the judgement 
rendered contradictorily with the debtor 
satisfys this provision. more particularly as. the 
party now contending it, had notice of it, and 
did not, by the pleadings, put the creditor on 
the proofof it. verity. 12 Martin, 157. Fe- 
brero juico de concurso, Lib. 3, Cap. 3,81. no.34. 


On behalf of the plaintiff it has been urged East'n District. 
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In support of the conveyance made to the 
plaintiff, we h«ve been refered to the 9th- law 
of the 15th title of the 5th Partida, in which it 
is stated that a man who has many creditors 
may prefer one of them to the others: that altho 
the remaining property shoul:: not be sufficient, 
yet the payment will be good. This law evi- 
dently contemplates a very different ‘case 
from that before us, for it speaks of remaining 
property: here, if we understand right, the sale 


is attacked because all was given to one, and 


nothing was left for the others, and it is the 
very circumstance that nothing remains, which 
has been offered as proof of fraudulent intent 
in the parties to it. | 

The property of the debtor is the common 
pledge of his credizors, and each have a right to 


an equal share of it. unless some of them pos- 


sess privileges or mortgages, and altho the deb- 
tor before failure, may do many acts which 
will prevent the principal in having its full ef- 
fect, we are clear, the conveyance which 
gives all that property to a single creditor, who 
has no preference by law is fraudulent on the 
part of the debtor, We think it is equally so 
onthe part of the creditor, he kuows he is. 


leaving nothing for others, and that he is 
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rendering the debtor insolvent by the trans East’nDistrict. 


action. The right of all the creditors to be e4 
qually paid out of the property of the debtor is 
as great on actual as declared insolvency, and 
when both parties toa conveyance intended 
to give a preference to a creditor, knowing this 
fact we are of opinion that the alienation may 
be avoided on the demand of any person to 
whom the vendor stood indebted at the time. 

What evidence will be sufficient to bring 
this knowledge home to the creditor in ordin- 
ary cases, we cannot say, each must depend on 
itsown circumstances. In that now before us 
it has been proved to our entire satisfaction, 
that the plaintiff knew the debtors were insvl- 
vent, and that he took a conveyance from 
them of all their property, in order to give him- 
self a preference and deteat all other creditors, 
and this we are satisfied he had m® right to do. 
The transaction is entirely different from that 
of a debtor prefering one creditor tean other, 
by making a payment in the usual course. of 
business. ; 

In the case of Kenney vs. Dow, to which 
we have been referred, the terms of the act of 
sale did not convey to the mind the same idea 
of those used in this. The vendor sold “his 

VoL. If. (N. 8.) 9 


Jan. 1824, 
at id 


~ Hoper 


- 
vs. 
Moran 
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East’n District? 
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interest in a grocery store, in a certain street, 
with the debts dye him in that establishment— 
here the sellers alienate all their goods, chat- 
tels, and effects of every kind, both in this city 
and elsewhere, andall their outstanding debts. 
It has been said that the party seeking to avoid 
this act, has not shewn that the conveyance 
embraced all the vendors property—that they 
may have owned real estate. But if the fact is, 
that they did not, the creditor could not prove a 
negative, and if they did, the vendee should 
have shewn it for he had the affirmative of the 
proposition and the proof must have been 
within his power. 

It hes been suggested that if this sale is to be 
avoided, on account of insolvency, the credi- 
tors who have issued execution, should not be 
permitted to sell the debtors property, as by 
these means they obtain the preference, which 
they complain of as ubjust, when extended to 
others. We do not see, as the parties now 
stand before us, how we can take this into con- 
sideration, or how we can give relief, we can- 
not order a concurso of the creditors, so as to 
do justice between allinterested. If any thing 


should have occurred, since this action com- 


menced, which renders it necessary for all the 
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creditors to go before a tribunal for the clasgj- East's. District 
Jan. 1824. 


fication and payment of their debts, relief must waew~ . 


be obtained on other allegations and proof,, “P¢* 


than those now before us. \, Monean 





















It is therefore ordered, adjudged, and de- 
ereed, that the judgment of the district court 
be affirmed, with costs. 


Maybin & Hennen for the plaintiff, Liver- 
more for the defendant. 


[+o 


BURCH vs. CHEW. 


AppeaL from the court of the third district. | The clerk’s 
. certificate that 


he has given a 


Porter, J. delivered the opinion of the {7s ‘ransenps 


court. The record in this case contains no 4s notenable 
oo the Supreme 
statement of facts by the Judge, no evidence court to exa- 


mine the facts 

recorded by the clerk, no certificate that the of the case. 
eause was tried on written documents, no - 

case agreed, nor no bill of exceptions. It is 

certified by the clerk to contain a true and 

complete transcript of the record, in the case 

as above entitled, and the documents on file 

in the same. This we held in the case of Mon- 

lon vs. Brandt & al’s syndics, was not sufficient 


to enable us to examine the case on its merits, 
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yen ny because it does not prove to us that all the 
an. 1824 ‘ F ‘ 
“~~ #=Matiers on which the cause was tried, were 
Bunce fade a part of the record, 10 Martin, 670. 
Cuew 


It is therefore ordered, adjudged, and de- 
creed, that the appeal be dismissed, with costs. 


M’ Caleb for the plaintiff, ——-— for the de- 
fendant. 


204+o— 
HARANG vs. LE BRETON. 


= debtor ApprAL from the court of the parish and city 
pleads a gener- ; 

al denial a- of New Orleans. 

gainst a claim 

which he sub- 

sequently ad- Martin. J. delivered the opinion of the 
mits to be just, nee 2 . 

he will be sen- court. . The plaintiff as tutrix of her children, 
tenced to pay > - 
costs, although sued for the payment of a sum of money due 


the jud nt : . 
authorizes him them bythe defendant. She obtained judge- 


to withhold pay 
ment ‘until the ment and he appealed. 
plaintiff fur- "Phe statement of facts, shew that, at the 


nishe security. : : 
trial, the defendant admitted the claim, but 


contended that he was not bound to pay it, ° 


till the plaintiff gave surety, which was order- 
ed by the judgement. | 

The defendant and appellant urges, that as 
the Court, by its judgement, recognised his 
right to withhold payment, till surety was giv- 




















ge eneteatsoneneerna 
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costs. 

This might be correct, if the answer had 
admitted the plaintifi’s claim, and refused it 
only on the ground, that surety ought previous- 
ly to be given. But the answer denies many 
of the material facts in the petition, and the ad- 
mission of them at the trial by the defendant, 
cannot save him of a suit, in which the claim 
was contested on the merits. We do not, how- 
ever, think that damages ought to be given for 
the appeal. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the parish court be 
affirmed, with costs. 


Cuvillier for the plaintiff, Derbigny for the 
defendant. 


—D +o 


WYER vs. WINCHESTER. 


ApprEa_ from the court of the first district, 


partner bein§ 
a joint tenant 


Martin, J. delivered the opinion of the _ _ —- 
he ortl- 


court. The petition filed by the insolvents be- ous suie of the 
fore the failure, states that the present d«feti tbe pactnership 


en, he ought not to have been directed to pay Wast'aDi:'rict: 


dant has caused a writof fi. fa. against Ward uiiees i 






@an. 324. 


yew 
ws. 
Ls TON 


e. 


















A surviving 


int estate of 


ba party €s- 
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FasttDistrit. and Goodall, to be levied on two lots of 
ey ground, herefore legally and bonafide sold by 


Wree the defendants in the fi. fa. to the plaintiff’s in- 


WincBEsTER solyents. Whereupon an injunction was gran- 


right to a pro- ted. 
perty under a . Se : 

different title, The injunction was made perpetual and 
than that which 2 

he set up, and Winchester appealed. 

judgement be P ec 

tenderedthere. The plaintiff introduced, 


on in his favor, 


this court wili 1st. A notarial deed ofsale of the premisses, 


not disturb the : 
judgement by from the widow Henry to R. Ward. 


which substan- nd, Another from R. Ward to the insol- 
tial justice has 


been done. vents, of December 29th, 1821. 
Mortgages do 


not preventthe It was admitted that N. Wyer. one of the 
vendor & mort- 


gagorfrompas- insolvents, died in December 1819, and that 

stati, aillough the other, W. Wyer, continued to do business 

pd the mort. as before, under the firm of W. & N. Wyer, 

gagee to “*- until his failure; and that the partnership 

dee. while it existed was an ordinary commerciab 
one. . 

The defendants introduced two writs of Fi. 
Fa’s. in the suits, Winchester vs. Ward and 
Goodall. 

The first issued April 30th, 1822, and was 
returned nulla bona, on the 30th of September 
following. The alias issued on the 3d of Dec. 
1822, and returned on the 26thof May, 1823, 


“levied or two lots, &c. 





—————— 
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The counsel for the appellant insists on a BaaDint 


plea of abatement filed on the ground thatW. CA~~, 


Wyer was not in rerum natura, but dead at 
the time of the inception of the suit. 

That the lots were bought by R. Ward, 
and not hy Ward & Goodall, as is stated in 
the petition. » 

That he had no authority to sell the lot, 
without the concurrence of Goodall, and could 
not give a bill of sale in his individual name. 

That the sale was accepted by W. Wyer by 
his subsribing the Ist deed of sale, W. & N. 
Wyer, the style of a firm that had then long 
ceased to exist. 

That the mortgage of Ward’s vendor (Mrs. 
Henry) was not at the time of the alleged sale 
to the insolvents, cancelled. 

That the lots were at the time, burdened 
with several other mortgages, &c. 

The suit was incorrectly brought in the 
name of both partners, when one of them was 
dead—but the death being admitted on record, 
there appears no utility to dismiss this suit, in 
order that the heir of the deceased partner 
may be compelled to insitute another, in his 


own name. The surviving partner, being a 


joint tenant, may well resist, alone, the torti- 


Winc 


YER 


TER 
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Bastia District. ous sale of the joint estate, as he is seized per my 
wv» ~=s and per tout. As the defendants permitted R. 
WisR _ Ward’s deed to be read in evidence, and it has 
Wixoursren established the plaintiffs right to the land, un- 
der a different title than the one set up, the 
judgement of the district court cannot be dis- 

turbed by us, as it did substantial right. 

A. Ward was the real and nominal owner 
he had certainly a right to sell. 

The acceptance of the surviving partner ap- 
pears to us sufficient to establish the partner- 
ship title. 

Mortgages do not prevent the vendor and 
mortgagor from passing away his right, al- 
though they enable the mortgagee to disturb 
the vendee. 


It is therefore ordered, adjudged, and decre- 
ed, that the judgement of the district court be 
affirmed, with costs. ’ 


Livermore for the plainiiff, M’Caleb for the 
defendant. 
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AGAISSE & AL. vs. GUEDRON & AL. East’n Distrie‘: 
~ Jan. 1824. 
Aprreat from the court .of the parish and oe, 
i ‘ ~ iy: BSe 
city of New Orleans. ' Guzpnon & ai 


s 
. 


Porter, J. delivered the opiniou*of the The circum. 
stance of a mi- 

court. The petitioners state, shat. one of nors esiate be- 
ing already in 

them, Marie Antoihette A. Daquin, wife~of the hands of a 


j ; *.. tutor could not 
Jean Agaisse, is the legitimate daughter of jrovent the 


legislature 
Francois “‘Daquin, and Francoise Barbe, both ,>" firectiip 


deceased : that on the death of her: mother avhe by a subse- 
quent law, that 


died~ first, she -inherited all het property, - esd 
ou ad- 
among which were several slaves, ‘who remain- ministered as it 
thought proper 

ed in the possession of her father and tutor to prescribe. 


There i 
Francois Daquin; that at her dpcease-they pute of law on ‘ 


e : authority which 
came into the hands of her uncle ‘Thomas Da- réquires that in 


. . ‘a . an inventory of 
quin, who'was appointed’ her tutor; amd - by 2° mvent sion d 


whom they were s6ld to pay a debt alledged perty.a distine- 
tion or descrip- 
to be due by one of the petitioners Marie An- -~ va “ 
e of wha 
teineétte, as heir of her mother, to@ne. Mariewwas inherited 
from the father 
Therse Fourpier, widow “Rouset. : or thé ‘iether, 
. 7 nor will this 
. That at the sale of the property. Widow court annu! 2 
sale, because 
Rousset, the supposed credito¥, became the such distin 
tion was omit- 
purchaser of six negroes for a sum. much in- ted. : 
If the sale of 
ferior to the amount of ‘her pretended claim, ininors peepee. 








ty t 

that she afterwards: suld three of them for {°,"° pet nt 

on account of 

$1000, and remained itfpossession of the oth- >... rg 

er three until her death, when they were dis- remedy of re- 
stituhio iw in- 


VoL, 11. (N. 8.) 10 
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East’a District. posed of by her executor for the sum of $4370; 


——~ that the sale by thé tutor of Marie Autoinette 


A & . bd . e ° e . .. . 
oa Daquin being illegal, unjust, and injurious, the 


Gurpror< 4© petitioners are entitled to demand restitution of 
tegrumsthe cit- the’ said slaves in kind, but being unwilling to 


cumstance that ; 

te aid Pro. disturb the purclrasers and possessors, they of- 
perty was some 

id ad me fer to accept'and ratify the sale made by Mrs. 
judic sale 

thereof sold by Rousset and to raise the price for which they 
the vendee at 

the dome, fora Were sold. The defendants are stated to be 


h t 
oe. Pee ct heirs‘of Rousset, and in that character<to be 


sbenil anthor responsible for one third of the amount alrea- 


ize the rescis- dy specified ; judgment is pr ayed pevinst them 


particularly for that-sum. 
‘when the price 
given at the . The défendants lend that the mother of 


said judicial, 





sale equals the > Eugenie Rousset, wife of Guedron by a first: 


: meg al marriage with Mr. Barbe; had three children, 


appraised. * : ° 
Although a #mong which sere Francois, the mother of 


di d, which . 7 
ager liquida- the petitioner ; that after the death of Barbe 


ted, cannot be his widow was entitled to three, fifths, and his 
pleaded incom- 


pensation of a Children to. two fifths of the property left at his 
debt sued on, it 


may, in certain death Which provided an income of 15990 liv- 

cases, be offer- 

ed by way of fesperannum. That this estate was left in pos- 

reconvention. P ° ° 
session of the children by their mother, in con- 
sideration of the sum of'6000 livres to be paid 
her annually. That Ursule and Francoise 
Barbe died, and that the mother of the peti- 


tioner by virtue of testaments made by ker 








ee pena 
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brother and sister, succeeded to their rights ; Esst’nDistrict. 
Jan. 1824. 


that the annuity not being paid by her; Fran- J-~ 
ceis Daquin- her husband; after her decease, AGA E40. 
| made a settlement and acknowledged to one Go?80" &4t 
widow Rousset the respoudents mother 5100 
dollars which he promised to pay in instalments 
of 100 dollars each every four months; that 
at the death of Daquin, bis estate was sold by a 
legal order of the Parish Judge of Plaque- 
mine, and at this sale widow Rousset herances- 
tor became the purchaser of six slaves, the 
price of which, 2304 dollars, she credited on 
the sum duc her. 3 
They aver that the petitioners owe them the. 
one third of the balance stil due widow Rous- 
set after deducting the price of the slaves just 
mentioned in the same proportion. 
The sale now sought to be set aside was 
made bv the second tutor, at a time when ac- 
cording to the provisions of the Civil Code, all 
| tutors were directed to make an inventory 
| within ten days after their appointment, and 








within the same period after the inventory, to 

proceed and sell the property of their ward. 

C. Code, 68, Aarts. 54 & 56. ; 
This sale is contended to have been illegal, — 


because the provisions of the law only apply to 














{ 


<--oeenStestnansreenennnemnnenees 
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Acaisse & AL. 

” U8. 

GuEpRon & AL 
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successions opened after its passage, and it 
has been urged that it would be giving a re- 
trospective operation to the statute to apply it 
to property already in a course of administra- 
tion and on which a tutor had already acted. 

If it should be found on a further examina- 
tion that the articles of the code already re- 
ferred to, apply to this case, we do not see that 
the objection raised to their having a retrospec- 
tive operation can have any weight; because 
the legislature had as much right to direct that 
minors property should be sold on a chauge of 
tutors, as on the first appointment of one. 
The circumstance of the cstate being already 
in the hands of atutor could not prevent the 
legislature from directing that subsequent to 
the passage of the law the property should be 
administered in such manner as they thought 
necessary to prescribe. 

‘The real question here is whether the legis- 
lature have provided for such acase as that 
now before us. If we follow the letter of the 
Jaw, there is no doubtthey have ; for it does 
not distinguish between first and second tu- 
tors, or whether the property came into the 
hands of the second, through those of the first, 
or from any other source. ‘The directions con- 
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tained in the article of the Civil Code already East'nDistrict. 
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e o Jan.1824. 
noticed, are in general, addressed to all tutors, Cv, 
and require them to make an inventory of the “®4“S*® 4™ 


effects of the mjnor, and sell them. The case GU=>30N & at 
therefore is one, for the application of a max- 
im on which we have often acted—that where 
the law does not distinguish, we should not. 
But if we felt at liberty to make a distinction, 
where none was expressed, it is very question- 
able if it could be done on satisfactory grounds. 
The policy of the law at that time was to re- 
duce allthe property of minors into cash in or- 
der, as the Code expresses, to avoid ghe incon- 
venience of administering it in kind, C Code, 
72, 72. This inconvenience was certainly as 
great in relation to estates which were to pass 
from one tutor to another, as those in which 
the first tutor appointed received the property. 
We do not believe therefore any exception was 
intended. - If the construction were doubtful 
there is a consideration not without weight in 
this case, namely.: that the act we are called 
on to annul, was done in exact pursuance of 
the literal commands of the laws by a man dis- 
charging the duties of an office, the acceptance 
of whichis compulsory. ‘That interpretation 
therefure should be preferred which protects 


‘ 
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East'n District. 
Jan. 1824. 
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Acatssr & Av. 

Ts. ~ 
‘ GueprRon & Ab 
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good faith in the discharge of a trust at once 
onerous and difficult. It is not however neces- 
sary to place our decision on this ground, for 
we feel that, that construction cannot be incor- 
rect which in following the letter gives effect 
to the spirit of the law. 

It has been contended that it was not neces- 
sary to make an inventory, because the second 
tutorship was but a continuation of the first. 
To test the correctness of this position, we 
have only to examine whether the second tutor 
is responsible for all the property inventioned 
by his predecessor ? and for nothing more ? 
now it appears clear to us that if ‘the first tutor 
wasted the property which had come into his 
hands and did not deliver it over, the second 
would not be responsible for that which he did 
not receive. If on the contrary there were ef- 
fects handed over to the second, which the first 
had failed to make inventory of—the former 
would certainly be answerable for them. ~ The 
safety therefore of all parties rendered such a 
measure indispensable, and this brings us to 
the last point made on this part of the case— 
that inventoring and selling property which 
the child inherited from the mother without 


distinguishing that which descended from the 


s+ 


cd = 
a ania in 2 neal See 
£ " a 
aS. 
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father vitiates.and renders void the whole pro- Esatin Dingriot: 


ceeding. en Ae 

We have looked a good deal into the books Ani =. 
that treat on this matter, and we have not been Gve0s & as 
able to find any positive rule of law Which re- 
quires this distinction to be made in the inven- 
tory, or which authorizes us to declare the sale 
null if itbe omitted. The law require all the 
property to be inventoried—and that was 
done here: -In the absence of any éXpress 
rule on the subject we have neither the power 
nor wish to introduce one. Minors af® alrea- 
dy sufficiently guarded by the direct com- 
mands of the law, without the court being un- 
der the necessity of protecting them by a con- 
struction which would multiply the dangers 
and difficulties’ of purchasing their property. 
Whether the objects sold had been inventoried, 
as that of the father, or the mother, the result 
must have been the same. 

But it is still urged the sale must be rescin- 
ded even admitting the forms of law to have 
been stejetly pursued, because there was lesion 
in the contract, and that in such case the 
minor can claim the benefit ef that remedy 
known to the Spanish, and yet existing in our 
jurisprudence called restitutio in integrum.— 








80 


East’n District. 


Jan. 1824, 
Pym 


AGAisse & AL. 


ws. 
GueprRon & AL 


CASES IN THE SUPREME COURT 


The existance of this vice in the sale now un- 
der consideration, is attempted to be shewn, 
first, by refering the court to the grounds on 


which it was ordered as being false, and unjust . 


and second to the circumstance that some 
years after the purchase, the property wis 
disposed of, fora much higher-price. Whe- 
ther the facts all: ged as the first grouna, would 


have been sufficient by the antient law, to : 


have%tnabled the court to declare the contract 
null, need wot be enquired into. For we are 
clearl@of opinion, that in cases arising under 


-our Code, the causes which led to the sale can- 


not be taken into view in ascertaining whether 
there was lesion or not, since by a provision of 
that work, it is declared, that when the forms 
of law are pursued in the* aliénation of minors 
property, they are considered as to those acts 
as if they had executed them, being of full age. 
Persons of the latter description, when they 
attack a sale on that ground must shew that 
they have been aggrieved by the thing being 
sold for half its value. The only. fact from 
which we could at all infer that such an enqui- 
ry was sustained here is that the property is 
proved to have been disposed of some time af- 
ter the purchase for a much larger sum. But 
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the fluctuation in the price of property is too ~~ 


frequent and too great in this country, todraw UAy-—~w 
AGAIsse & ar. 


. ,* 
with-confidencé “such a conclusion from that 


fact alone, more parti®larly in a casesuch as Gusonon & an 


this, where the price @quals the value given by 
the appraisement. See thewase of Bossier & al. 


*"vs. Viene Curator & al 12 Martin; 421. 


The remaining question is, Whether the de- 
fendants have paid for this property. In their 


" answer, as we have already seen, they set up a 


debt due. by the plaintiff to widow Kousset the 
ancestor of one of them, and the personas heir 
It has been objected 
to this latm. thatit is-not liquidated, andcan. 
not be pleaded in conpensation'to the demand 
on which’ the petitioner has brought his action. 
We agree with the appellee that itis not such 
a debt as produces the effects of compensation, 
but we think that Hotwithstanding it has. not 
that effect, it may be offered by way of recon- 
vention. We gave thi8 subject a great: deal of 
consideration, in the case of Evdnsvs. Gray, 
and are quite satisfied with the decision then 
If the plaintiff sues for a sum of 
money when, at the same'time, he is indebted 
to the defendant in anamount, which though 
not liquidated, is yet as large as that demanded: 
VoL, 1. (N. 8.) a 


- 
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in equity and justice he ought not to recover, 
and we are unacquainted with the rule of law 
which prevents us from giving effect to those 
principles, and doing tW@t which is. tight be- 
tween the purties. Therule we have already 
recognised diminishes litigation; brings the 
contest between the disputants to a speedy 
termination: anti lessens costs. It may, itis 


‘ ? 
true, in some instances delay the recovery of a 


just debt, but by adopting the other course we 
might enable the party who first sued to re- 
cover money which the defendant could never 
get back. ‘The authorities*®cited in the case, 
jnstrefered to, support the opinion then ex- 
pressed, we again refer tu: them, and we add 
that of Touillier, who treats the subject most 
elaborately and with the ‘greatest clearness.— 
He observes that the modern legislation in 
France having passed in sil@nce (as ours_ has 
done) the subject of reconvention, the ancient 
law remains in full vigour, and although he 
contends ver? ably against carrying the doc- 
trin so far as to permit the reconvention of a 
demand that has no connexion (non connexe) 
with that sued on, he admits the existence of 
the law which authorizes the defendant to op- 
pose an unliquidated demand; approves of its 
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equity, and cites numerous authorities in its EastnDistriet. 
laa Mage ; Jan. 1824, 

Suppert. Touillier droit civil francais, vol. 7, xr 

Liv. 3, Tit-3, chap. 5, 421 a 497. 12 Martin, Acces Oe. 

Evans vs.” Gray. ~ ’ . GuepRon& Av, 

Asthe court below did not pass on_ this plea, 
and as the evidence sent up does not enable us 
to come to any satisfactory result on the merits 


the cause must be remanded for a new trial. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the parish court be 
anfhulled, Avoided, and reversed, & it is further. 
ordered, adjudged, and decreed, ‘that the Vase 
be remanded for a new trial, and that the ap- 


pellee pay the costs of this appeat: . 
Derbigny for the } plain, Livingston for the 
defendant. . 
2+ o- 


MILNE vs. LABO & AL. 


Appear from the -court of the first district. The want of 
y an answér does 
not authorize, 


/ ; <2 o without — evi- 
Martin, J..delivered the *opinion. of the to: yo 


i 2 . firmation of 2 
court. In tbis case -the defendant Ewing ap- ar ercepeliag Se 


peals from .the confirmation of a jydgement aa where 


taker by Aefault-against him, and he shews-that = a ig 
qu ny 
the plaintiff; who claims the possession of a P 
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ret tract of land occupied by: the defendant, has 


—\-~ not given the least title of evidence of his right. 


_ Our statute does not authorise the deinitive 


Lasofat- confirmation of a, judgement by default, ' 


without evidence, other than that which results 
for he want of ap answer, in any case, er: ept 
thatof a liquidated debt. . 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
as far as it regards the defendant and appellant 
Ewing, - be - annulled, avoided, an@ xeversed; 
‘and@fhat the case be remanded for furfber pro- 
‘ceedings, the plaintiff and appellee to pay tte 
costs of this appeal. 


Livingston for the toes, Morel for the de- 
fendant. + 


—~<O4eo 


STROUD vs. BEARDSLEE. 


A partyin 2 
suitwhoincta, APPEAL from the court of the parish and tity 


ing his clam a- of New Orleans. : 
‘ garast his op- ae ° 

ponent’ omits . o%y 

sotting forth . = ws 

toe noceeies Matuews, J. delivered the opinion of the 


circumstances, " ae , ; . 
o placés and court lis Case comes up on several hills of 


dates, and con- ex¢epdon taken by the cognsel of Beayisfee, 


tents himself 


with making it defendant inthe court beléw, and-here appcl- 
in the general 


A 
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” 
; * J . 
Tant. As only one of thesevexceptions, is in, Eastin De 
- Jan. 1824 
sisted on_ before this court, that alone willbe Cy ~w 
examined. g° se pak . Srroup 


‘ P ” U8 . 
The suit is brought by a journeyman printer, - B&Ases'ze 








to recover wages alleged to be dué. to, bim by terms of the 
es “ wisi count? Usua: “RR 

his entployer. The defendant pleaded a gener- <eciarauons at 
me ie m common law, 

al derffal and also compe:sation, and -claimed such as, money 


° < . + le t, l et, had 
a ballance tn his faymr by way of reconvention, ee "rlaced, 


, j ; . ' 2, &¢.is not per- 
and thereby in his turn becoines: actor or plain- mitted the same 


tiffiti the cause. Inthe plea.of compensation titvée 1p 
pe proving his 

or reconyention, he “states several general chin o- = 
_common law 


counts usual in declar ations, made in coufarni: “courts. p 
Our law o 
ty with the practice of courts of Judicature, i in 1805 regulat- 


ing the mode of 
pursuance of rules establisifed by the common judicial pro- 


edings re- 
law of England; these are money lent; moncy i fix: 
had and-receivec Mg currency be- 
net nated a and rey taid tween the a/le- 
out and expended fopdhe detondant: -&a gula et proba- 
’ P O-. 
‘In support of this partof his answer he offered 


onthe trial of the cause in the parish cour to im- 


‘i 


terozate a witness, a clerk of the house of Ben- 
ham & Jones, and to propound to him the fol- 
mere “Seta “Did Mr. Stroud obtain fram 
the house of Bepham & Jones, of Which you 
was ¢lerk, sundry articles of clothing, betwe:n 
the 2tst of January, 1821, and the 10h of 
April, 1823, of aceount of Mr»Beardslee? were 
charged to the latter? and has he paid tor 
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East’District. chem?” 'T'o these questions the counsel for the 


Jan. 1824. 
ww 
Stroup 

ws. 
BEARDSLEE 


the plaintiff objected as. not being consistent 


. with the allegations of the defendants ans er, 


and the objection being sustained by the Parish 
court, fhe latter took an exception to that 
opinion. In testing the correctnes *or error of 
this decison of the judge a quo, we ‘must con- 
sider the defendant, as az plaintiff in his re- * 
convention and accordingly apply the rules of 
pleading laid down by our system of jurispru- 
dence. Whatever may have been the advan- 


‘tages, derived from the liberality of proof ad- 


mitted by the courts of-common law in Eng- 
land, on sugh counts as-have been above stat- 
ed, being opposed to the.embarassments & dif- 
ficulties in which suitors sometimes fall, in con- 
sequence.of great nicetygand technicality of 
pleading established by the usual practice of 
said courts, we gre of opinion that nO such 
benefit or ‘advantagé'can be claimed for alike 
mode of proceeding jin our courts of justice, 
simplefied*as the practice is by ene 
regulate it. 

The law of 1805 iaidleainng the mode of pro- 
ceeding in the late Superior court of the Terri- 
tory of Orleens; and which forts tht -basis of 
practice in the several inferior .courts of the 
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state, requires that that the _ ‘cause of action Epat’a. Diggiet 


should be stated by a plaintiff, with necessary 
circumstances of places and dates. » There is 
also a general-rale of practice founded in com- 
mon sehse, and adopted by all courts in the 
dministratiou of jcstice, which-requires con- 
eli between the alegata ayd probata.— 
Therfacts alleged i in the defendants answer in 
the present case, to avoid the plaintifis claim, 
‘anid which amount te a reconvention are net 
set forthwith a sufficient statement of circum- 
stances of place and date. ° To have admitted 
the evidence uffered, would he a violation Of 
that consistency required between allegations 
and proof., There is a want of certainty in 
the pleas. We. are therefore)of opinion 
that the parish judge did not err.in refusing to 


suffer the interogatory, fo be propounded to the - 


witness, as requested by the defendant. 


It is therefore ordered, adjudged, and decre- 
ed, thatthe judgement of the parish Court be 
affirmed, with costs. 


Ripley & Pray for the plaigtiff, Carleton for. 
the defendant. °, 


1824 
ara 
Stroup 
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East’nDistrict. _.. PESSIER vs.. SIELEY & AL.’ 
Jin. 1824, * 4 he 
—~ APPEAL from tHe court of the third district. 
TESSIER . P = 
vs. " sv a: . wk 
Suxty & ar. Maruews, J. delivered the opinion of the 
The fees of Court, In This case the Waintifty whe stiles 


parish judges 
for selling at himself parisu jy ive audsas sch authorised to 


auction the 
property of an 


a See Rouge, claius from the caefendapts, | 
7 . 


aci as auctioneer inaad for tie parish ; of Eas 


cession are re- 

gulated by he eight hundred and thirty Seven dollars, and 

law relative to 7 4 

the fee bills foyty cents, for services by him rendered in th 

passed in 1813. boy ye , =e ¥ % Me tk 
sale and adjudica:iey of the estate of, ihe 
tesiator, = This amount car responds with the 
cam missions allowed: by law to auctioneers 


regularly appointed and commissioned, as stich; 


and (Fy hich parish gudges w hen acungzip the 


capacity of aucjouters were emsitied, ~1n tie 
a 

sale of ali property however it might be situa- 

tedptntil the passage oft. ve act of 11813 


This act, the dete ndafits’ contend, repeals 
former laws on the sane subject, and reduces 
the fees and corimission f parish judges in the 
sale of property belonging to a sucvession, to 
the limits prescribed-by said act. " 

The cause was¥subinitted’ to a jury in the 
court below, who reydered their verdict for 
the plaintff in conformity with the fees e-sab- 
lished by the law of 1813, and judgement be- 


; ivg thereon rendered, he appealed. 
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The only question which the cause, as it 
stands before this court, presents for-decission 
is whether the laws of 18U5, and 1807, which 
authorised parish Judges when they perform 
the functions of auciidneers, to demand and 
receive the fees and commissions accorded by 
the law of 1813, when the auction is of the pro- 
perty belonging to an estate or succession? 

The counsel for the appellant who under- 
take to support the negative of, this question, 
contend that the expressions of the posterior 
law must be considered as relating only to va- 
cant estates, which parish Judges are bound e¢ 
officio to 3 Il, and not general to all sucessions. 
But the law does not specify or distinguish; and 
we as Judges ought not to do so. In the last 
act it is laid down in general terms that parish 
Judges shall receive the fees therein specified 
aud no more: amongst these the amount of 
percentage on the public sale of the property of 
estates or succession, is fixed, without distinc- 
tion. ‘The verdict and judgement of the court 
below confgrm to the rate therein established; 
which we believe to be «osrect. 

It is therefore ordered. adjudged, and de- 
creed, that the judgment of the district court 


be affirmed, with costs. 
VoL, Ul. (N. 8.) 12 
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East’n District. 
Jan. 1824. 
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eine iiaet- Derbigny for the plaintiff, for’ 
wv ~ the defendant. 
TESsIER 
_ —3 + Oo 
Litvexy & at 


DAY & AL. vs. MORTE. 


The expences APPEAL from the court of the first district. 
ef a partner » 


confied’ within 


the prison Porter, J. delivered the opinion of the 
bounds under a 


process issued court. This case presents but one question of 
on a judgement saeieeaat 4 that is whet! tl t 
obtained a- ANY importance, and that is whether the _part- 
gainst the firm, he = *h 
are to be paid Nership funds are responsible tor the board and 
out of the part- H Ps ine 2 t} 
maibip foute. lodging of one of the partvers during the time 
he is confined within the prison bounds on an 
execution issued on a judgement obtained 


against the firm. 


The general principle is that the partnership 
is responsible for all the accidents Which may 
happen to any one of its members in trans ct- 
ing the common affairs, and ell expences at- 
tendant on the business, for as they share in 
the gain, they ought to bear their part in the 
loss, ubi lucrum, ibi est pericubem csse detrel — 


; Pothtrr traite du contrat de societe, ups. 128 § 
131, Domat, Liv. 1, Tit. 8, § 3, Art. 12, Par, 
5, 10, 16. 


[t would be a correct application’of this doc- 
tine to say that in case one of the members 
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travel on a matfer relating to the affairs of the aes gah 
| company, the expences of his board and lodg- ~~~ 
ing should be borne by the firm. There is ?4%*** 
more Cifficulty in applying it when the partner Mozt® 
although engaged ia the partnership affairs re- : 
main at his own domicil. The author of the \ 
curia phillipicu scems to carry the principle 
even to that extent, aud make the company 
responsible*for the necessary expences of sus- 
tenance for one of the partners, while occupied 
in their affairs, y sus alimentos estando occupa- 
doen ella,y no en sus negocios propios, Curia 
Phill. Compuneros, no. 46. 

Without going the whole length, with this 
» writer we think the case may be decided in 
| favor of the plaintiff. If it istrue; and there is 





no doubt of it, thatthe partner while «ravelling 
has a right to be paid his expences, and ifeon- — 
fined during the voyage he would be supported 

by the partnership, we think he has the same 
’ right if confined at home. The injury inflic- 
ted on him in both instances is a consequence 
of the partnership affairs and in both, the part- . 
ner is placed in a situation when he can give 
no attention to his private concerns. It is true 
he is not doing the business of the firm at the . 
moment, but he is suffering for it, and that ap- 
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ed. 

There appears to have been a payment | 
by the partner of $130. which,the plaintiff” 
credited on an account of 180, in which 
was in: luded two items of 97 dolls. 50 cengs, 
for whichthe partnership was r sponsible.— 
The parties differ how this payment should be 
imputed, we think that it must first be applied? 
to the debt, which the party paying had the | 
most interest to discharge, and the balance to _ 
be credited to the account of boarding and> 
lodging. ‘This will make leave 47 dolls. and 
50 cents over, to which the defn iant is entitled” 
as a credit; asalso the sum of 30 dolls. paidj 
on account. The balance will be 207 dolls, 
and 50 cents, for which the plainuff must have 
judgement. 





It is therefore ordered, adjudged, and decre 
ed, that the judgement of the district court 


~ be annulled, .avoided, and reversed, and tha 


the plaintiff do recover of the defendant t 
sum of two hundred and seven dollars, § 
cents, with costs in the court ‘below, those i 
this to be ‘borne by the appellee. ; 


Ripley i the plaineiff, Preston for the de 
fendant. 
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OLIVIER vs. TOWNES. East’n sect | 
* Jan. 1824. 


AprEaAL from the court of she first district. —v~ 
- OivieR 


, Wye s . e US. 
Porter, J.. delivered the opinion of the  Towxes 
court. This action was commenced by attach- A’ ereditor | 


ca nl .* e h ». 
ment. The petitioner after settmg forth the loch the 


manner in which the defendant was indebted webids ie Mi 
it is transferred 

to the plaintiff, states thatthe halfof a certain by sale anda 
sselcalled the Av:rick, lately in the port of “ery. ] 
vessel called the Av:rick, lately in the poi Ts cases 


2 ” 
New Orleans, belonged to John D ‘Townes, thonghadiffer-” 
ent rule should” 


the defendant, that being about to depart from prevail in the: 
4 country of the} 
that port on a voyage -for Liverpool, she was domicil of the 


insured at the office of the Louisiana State “°° 
Insurance Company, and at the instance, and 

by the request of Gordon, Graut & co, and, that ~ 
being since lost, one half of the amount so in- 
sured was due to Tounes. It concludes by a 
prayer that the attachment be levied on tilis 
debt, and that the insurance company. aud 
Gordon, Grant & co, be made garnisiices, and . 
directed to answer interrogatories propounded 

to them and annexed to the petition. 


The attachment was levied af prayed for, 
and the answer of the gaypishees amount to 
this. ‘Lhat an insurance, had been affected on 
the vessel, far the sum of 6000.dolls. ‘i hai she | 
had got aground at the Balize, that she had 





94, 


East’n District 
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been abandonedby the insured, that the aban- — 


donment had not been accepted. gnd the Lou- 
isiana Insurance Company state that they have 


received a letter from Wm. Nott & co. stating 


that the interest of Joha D. Townes, in the said 
vessel, had been conveyed to it. C. Ward & co. 
and warning them not to pay the amount due 
on said interest, except to persons authorized 
by them. | . 

The interpleaders in this action are R. C, 
Ward & co. mentioned in this letter. In their 
bill of intervention, they state that on the 21st 
June, in the year 1823, an agreement was en- 
tered into, at Boston, by which the defendant 
in this action, agreed to sell to them the one 
undivided half of the ship Averick, of which 
‘Townes and Webb were then owners, and 
that afterwards at Petersburg, Virginia, the de- 
fendant did, on the 24th July of the same year, 
actually sell @ the petitiSners, the ont half of 
the vessel now attached. By reason @f which 
they state that that they are entitled to demand 
and receive the amount duc by the Louisiana 
Insurance Company, in consequence of the 
policy signed by them,- and they pray .judge- 
ment accordingly. . 

On the evidence taken in the cause, the 
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OF THE STATE OF LOUISIANA. _ 95 


. 4 P es 
court below gave judgement for the claimants at's District. 


mn Jan. 1824. 

Ward & co. and the petitioner appealed. aw 
By the statement of facts agreed on betweett pene 

) Towxes 


the parties, it appears that the ship Averick 
arrived at New Orleans on the 22d of July, 
1823; that on the 25th of that month, Nott & 
co. informed the master of the transfer to Ward 


letter was delivered by their ‘agent to Willianr y 
Williams, master and part owner of the ship, 
Stating that they had agreed to take from 
Townes his interest inthe vessel, in pdyment 
of all demands against him, that they had just 
received a bill of sale from him, which contrary 
to their agreement contained a clause that shé 
was to be delivered on her return from Liver- 
pool. That in consequence he had requested 
Wm. Nott & co to demand of him one half of 
the ship, and recommended him to hold in his 
hands the amount of the charter, until it, was 
determined whether they or Mr. Townes were 
entitled to it. 

Townes’s letter to the captain, which also 
makes a part of the statement, inferms him 
that he has sold the ship, deliverable at. Liver- 
pool, and contains directions that when she ig 
paid off and discharged; he will deliver her to 
the present claimants. , 


06 CASES IN THE SUPREME COURT 


sc So. Apegag As the interpleaders in this case claim, un- 
~~ = dera bill of sale from ‘Townes, they must take 
OvrvieR "it with all its stipulations—its burthens, as well 
Towses as its benefits. Hence, a3 the instrument pro- 
duced by them contains a clause that the ship 
was lo be delivered in Liverpool no act.of the 
vendees could make any possession taken by 
them elsewhere, a legal delivery under the 
sale, unless indeed the vendor subsequently 
consented to alter this part of the contract,— 
But so far from that consent being shewn, we 
have express evi ence to the contrary contain- 
ed in his letter of the 24th July, and addressed 

to the captain in this port. 

On the facts, therefore, we. have presented 
the case ofa creditor attaching property of hig 
debtor, before it was transfered by sale and 
delivery, and it has been so repeatedly decided 
in this court that this may be done, and that 

nothing short of actual delivery will defeat this 
right, that it would be sufficient to refer to 
this jurisprudence as- settling the right of the 





parties now before“us, were it not for the 
* 

great painstakeu by the counsel to shew that 

this doctrine is incorrect, if exe nded to cases 


when the vendor and yendee both live in a 
, country where a different rule on the subject of 
the sale of moveable property prevails. 
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This point is not new, it was taken in the East'n District, 


case of Thuret & al. vs. Jenkins, 7 Martin, 318 
and after a very close attention to the argu- 
ments now urged by the counsel, and the au- 
thorities relied on we are obliged to_confess 
that we prefer the reasoning and the law which 
the counse} for the appellee favoured us with 
in the casé just cited, when his professional 
duty required him to support the opposite doc- 
trine from that for which he now contends. 

The position assumed in the present case is 
that by the laws of all Civilized countries, the 
alienation of moveable property, must be de- 
termined according to the laws, rulés ang 
regulations in force where the owner’s domicil 
is situated: hence it is insisted that, as by the 
law exciting in the..state*where the vendor 
lived, no delivery was necessary, to complete 
the sale, it must be-congjdered as complete 
here, and that itis a violation of the principle 
just refered to, to apply to the contract, rules 
which are peculiar to our jurisprudence, and 
different from those comgmplated by the par- 
ties to the contract. 

We readily yield an assent to the general 
doctrine for which the appellee contends. He 
has supported it by a variety of authorities 
VoL. 111. (N. 8.) 13 


1824, 


rw 
OLIVIER 
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Jan. 1824. 
~~ But some of those very buoks furnish also the 


OuntER - exception on which we think this case must 
TowxEs be decided, namely, that “when those laws 
clash with and interfere with the rights ofthe 


| citizen of the countries where the parties to the 


them must give way those prevailing where 
the relief is sought, must have the preference.” 
Such is the language of the English book to 
which we have been refered, and Huberus, 
whose’ authority is more frequently resorted 
to on this subject than any other writer, be- 
gause he has treated it more. extensively and 
with greater ability, tells us in his treatise de 
conflictu legum, “effectu contractuum certo loco 
énitorum, pro jure toci..illius alibi quoque obser 
vantur si nullum inde civibus alienis creetur 
prejudicium, en jure stbi quesito;” “The eftects 
ofa contract entered into at any-place will- be 
allowed according to the law of that place, in 
other countries, if no ipconvenience results 
therefrom, to the citiagns of that other country 
f= with respect tothe law which the y demand.” 
eR, This distinction appears to us founded on the 
soundest reasons: ‘The mnanicipal laws of a 
‘ountry have no force beyond its terilorial lim- 


ss 





East’n. District drawn from different systems of jurisprudence. 


contract, seek to-inforce it, as one or other of q 
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its, and when an other government. permits East’oDistrict. 


these to be carried into offect.within her juris- 
diction, she does so upon a principle of comity. 


| In doing so care must. be taken that no injury 


is inflicted on her own citizens, otherwise jus- 
2% “ + 
tice would be sacrificed to courtesy, nor can 


the foreigner or strangcr complain of this, if he - 
sends his property within a jurisdiction differ-— 


ent from that where he resides, ne impliedly 
submits it to the rules and regulations in force 


_in the country where he places it. What the 


law protects, it has aright to regulate. A strong 
evidence of this is furnished by the doctrine in 
regard to successions. The general principle 
is, that the personal property must be distribu- 
ted according to the law of the state» where the 
testator dies, but so far as it concerns creditors 
it is governed by the law of the country where 


the property is situated. If an Englishman or, 


a Frenchman die abroad and leaves effects 
here, we regulate the urder in which his debts 
are paid, by our jurisprudence, not tht of his, 
domicil. 

Upon the principle that all contracts in re- 
gard to personal property must be regulated by 
thelex loci where the owner resides, a very im- 
portant question has been agitated in several of 
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Jan. 1824. 
wea-~w =the Union; whether a legal assignment under 


erin the bankrupt acts, vests the moveable effects 
Townes —_situate.in an other country in the assignees, so 
as to defeat an attachment laid by a particular 


creditor; as the decisions which lave been 























giveiron these cases are founded om the doc- 
trine of interngtional law they are entitled to 
great respect, and the questions involved in 
them have a direct bearing on the case now be- 
- fore us. In Pennsylvania, Maryland, and in 
the Supreme Court ofthe United States, ith s 
been decided that such an assignment does.not 
vest the property in the-assignees. The chan- 
cellor of New York ina very elaborate opini- 
on, lately delivered, lays down a different rule. 
But it may be remarked. that he proceeds on 
the idea, that it is no injury to the citizens of 
New York that such a rule should prevail; that 
the great principle of bankrupt laws is, justice 
founded on equality, &c; thatit is the interest 
of all nagions to recognize and inforce them.— 
It is not necessary for us to say whether in the 
case put, this view be correct, or not. Certain 
we are that the great doctrine must be receiv- 














ed with the limitation already noticed. We 
have been unable to find any hing deserving 
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the name of authority, that does not recog 
it, Chief Justice Parson, in delivering the 


- opinion of the Supreme Court of Massachusetts 


says, “to give effect to contracts made in an 
Other state is an acfof comity. due from the 
courts of the state in which such contract may 
be sued, to the state in which they may be 


made,” but the rule he adds is subject to two - 


important exceptions, the first of which is, that 
neither the state, nor its citizens suffer any in- 
convenience by giving the contract effect.— 
Huberus de conflictu legum, Lib. 1, Tue 3, no. 
11 Merlin, quertions de droit, vol. 2, p. 451, 1 
Gallison, 375, 5 East.131, 6 Binnry, 353,°6 
‘Cranch, 299, 2 Massachusetts, 84, 6 ibid, 358) 
2 H. Blackstone, 405, 7 Martin, 318, 3 ibid,222, 
4 ibid, 2.5, 5 1byl, 23, 7 ibid, 24, 9 ibid, 296, 
403, 4 Johnson, Chancery cases, 460. 

We proceed to examine whether giving ef- 
fect to the law of Virginia, on the contract now 
sgt @, would be: working an injury to ‘this 
state, or its citizens. In dofifg this we must 
look to the general doctrine, and the effect it 
would have ou our ordinary transactions, as 
well as its operationin this particular case. If 
we held here that this sale can defeat the at- 
tachment, we should, on the same principle, 


e East’n District. - 
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East’nDistrict be obliged to decide that the claimant would ~ 
Jan. 1824. 


—w~ hold the object sold in preference to a second 


OLIVIER 


vs. 
Townes 





carefully maintain. 


purchaser to whom it was delivered. The 
rule being, that when the debtor can sell and 
give to the buyer a good title, the creditor can 
seize, or in other wordsagyhere the first sale is 
not complete as to third persons, the creditor 
may attach and acquire a lien, M’ Neill vs. 
Glass, Martin’s Reports, New Series, vol. 1, 
261. In relation to moveable property, our 
law has provided that delivery is essential to 
complege the contract ofsale as to third parties- 
This valuable provisiow by which all our 
Gitizens are bound in their dealings, protects 
them from the frauds to which they would be 
daily subject, ‘were they liable to be affected 
by previous contracts not followed by the giv- 
ing of possession. "The exemption contended 
for here, in behalf of the residents of an other 
state, would deprive them of that protection 
wherever their rights, as purchasers, cae ip 
contact with strdfigers, a protection which ‘it 
may be remarked, it is of the utmost impor- 
tance, owing to our peculiar position, we should 
This city is becgming a 
vast store house for merchandize sent from 
abroad, owned by non-residents, and deposit- 
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ed here for sale, and our most important com- ReatieDicisich, 


mercial transactions are in relation to proper- 
ty so situated. [f the purchasers of it should be 
affected by all the previous contracts made at 
the owners domicil, although unaccompanied 


- by delivery, it is easy to see to what impositions 


such a doctrine would lead, to what incon- 
venience it would expose us, and how severely 
it would check and embarrass. our dealings.— 
However afixious we may be to extend cour- 
tesy, and affordprotection to the. people of 
other countries who come themselves, or send 
their property within our jurisdiction, we can- 
not indulge our feelings so far as to give’ a de- 
cision that would let in such consequences as 
we have just spoken of. It would be giving to 
the foreign purchaser an-advantage which the 
resident has not, and that, frequently, at the 
expence of the latter. This, in the language 
of the law, we think would be a great tttonve- 
nience to the citizens of this woe and therefore 
we cannot sahction it. 

On looking into the record, for the purpose 
of giving final judgement, we observe that the 
proceedings has been carried on below with- 
out an attorney being appointed to represent 
the absent debtor. The casc must therefore 
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cou be remanded for trial between the petitioner 
an. 2 . 
c= = and: defendant. 


OvtyiER 
os It is therefore ordered, adjudged, and de- 


Townes 
creed, that the judgment of the parish court be 
annulled, avoided, and reversed, and that. the 


i 4 


claim of the intervening creitor be overuled, 
and that the case he remanded for a new trial 
between the petitioner and defendant, the ap- 
pellee paying costs of this appeal. 


Grymes for the plaintiff, Livermore for the 
defendant. 
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SKILLMAN vs. BETHANY & AL. 


The property APPEAL from the court of the third district. 
of adebtor may 


be attached in . int 
tho possession Matuews, J. delivered the opinion of the 
ofthird person egurt. This is a case in which the plainiiff 
to whom it was : * 
ence and caused a quantity of cotton to be attached, as 
elivered as a 
security for re- the property of Bethany, for the purpose of re- 
fundin any h ‘ 
Giteelioents covering a debt alleged to be die and owing 


d = J . ° 
count of the to hin from said Bethany. Befure judgement 


said debtor. * ° ; 
But the claim “8S obtained against the defendant in the at 


of the attaching tachment, the claimants intervened.in the suii? 
ereditor will be : 3 
postponed toclaiming the cotton as belowgzing to them in 
tht of thé said 


ghird person for conseqiience of a previous sale, or transfer and 
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delivery which took place in the state of Mis- East’aDistrict. 


sissippi between them and. the defendant.— 


Judgement was rendered in the court beléw, - 


sustaining the attachment and. condemning the 
defendant to the payment of the debt. and costs 
from which, the interpleaders appealed, 

The evidence of the case shews that Bethany.” 
drew a bill of exchange on the claimants for 
five huudred doljars, and promised as an in- 
ducement, for them to accept said bill, to de- 
liver to them his crop of cotton. _ It appears 
also from a statement of: an account current 
between Bethany and. Munce & Carson, that 
the former was indebted to them ‘in a consider - 
able sum besides the bill above stated. It isin 
proof that the cotton, which was afierwards 
attached, had been delivered to an authorized 
agent of the claimants, and that they had 
marked the bales, in which it was contained, 
with the initials of three names, and that after 
the seizure under the writ of attachment it was 
delivered over to them on bond and security, 
&c. and was by them sold, and the price re- 
tained amounting to $1,145 29 cents. 

As there was no price stipulated between 
the defendant and the claimants, at, or previ- 
ous tu the delivery of the cotton to the latter, 

VoL. Il (N. 8.) 14 
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the transaction cannot be considéred as a sale, 
and tradition which changed absolutely. the 
right of property in the thing. Neither can 
the contract between them be considered a da- 
‘tion en payment by which ownership was 
changed, for there was no ‘stipulation to that 
effect: even the amount claimed by the appel- 
lees, from ‘Bethany, does not appear to have 
been exhibited. by themselveg or their agents, 
to him at the time when the cotton is said to 
have been delivered. By their delivery, the 
defendant did not cease to be proprietor of the 
thing delivered, and it was liable to be attach- 
ed ashis property. ‘The attachment was there- 


fore properly sustained by the District Court, 


and the judgement, so far as it affects said de- 
fendant, is clearly correct. 

The only question remaining to be settled 
is, as to the extent of the lien which the in- 
terpleaders have on said cotton, as agents or 
factors, holding legal possession of it. Whether 
this privilege was to extend to the whole a- 
mount which appears to be owing to them, 
according to the statement of their account 
current, or only that of the bill which they ac- 
cepted? ‘The delivery of the cotton having 
been made expressly as a security for refund- 
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ing to them, any disbursement which they Pedannge. 
might make, or assume to make for the drawer -Gayx 
on account of his draft, to satisfy that claim — 
they must be prefered to the attaching creditor, Bet=4xx &au 
But in relation to the sum due to them on 
general account, the article not having been 
given,-or received as a payment, and as the 
credit given, Was not in consequence of any 
promise on the part of the debtor, or agency see 
of the creditors relating to said cotton; wé are 

of opinion that in this respect they ought not 

to be placed on a better foo-ing than the plain- 

tiffin attachment. If it be further taken into 

view, that therg is no evidence to support the 

reality, er just existence of the debt claimed 

inthe account current, no doubt can remain of 

the correctness of the judgement of the court 

below. 


It is therefore ordered, adjudged, and de- 
ereed, that the judgment of the district court 
be affirmed, with costs. 


Watts §& Lobdell for the pan, Workman 
for the defendant. 
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East’n District. GOLIS vs. HIS CREDITORS. 
Jan, 1824 
oni AppEAL from the court of the first district. 


vs. 


miscrepiTons Porter, Je delivered the opinion of the 


Where apar- court. This action was commenced by the in- 
ty submits cer- 
tain points as solvert debtor on the 13th of May, 1823, pray- 
questions of law , > ° e . . 
to be decided ing that.a meeting of his ereditors might be 
by the court, “ 
the admission Called, and-that he permitted to make them a 


f the fact . ; ' 
which the said Surrender of his property, according to’ the 


points are . ° P : 
pomeated ia 4 statute of 1817, in relation to insolvent deb 
be taken for 

granted. mae 


If parties on At the meeting before the notary, some of 
going to trial 
agree on cer the Creditors objected to the petitioner having 


tain facts and 
investigate be. the benefit of the act, and oga return of the 


re oe ity proceedings into court, five of them, who are 


they disagree me 
it is the duty of *2€ appellees now before us, filed an opposition 


the court,when jj ich’ ar 5 
the ay cn in which ‘they alleged various grounds against 


established the : i - of these it is only 
ans the insolvents discharge; of the only 


to take the necessary to notice an allegation that the ‘deb- 
whole of them 


together and tor was under an arre t when he made-his ap- 
pronounce its 
judgemeut on plication, and that he had fraudulently con- 
h . . . . 
— cealed his books and papers from his creditors. 
To this opposition the insolvent pleaded a 
general denial, and on the issue thus proved 
the cause stood until it came on for trial. 
Before the cause was submitted the the jury 


the parties agreed that six of the grounds of 
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the opposition, among which was the allega- eS 
tion that the plaintiff was in actnal custedy, —_ 
should be submitted to the decision of the court _Gours 
as involving questions of law, and that the five ™ ©*#>rtoxs 
others, which depended on questions of fact, 
should be tried by ajury. — 
The jury rendered a verdict finding the 
plaintiff guilty of fraud iw concealing his books 
as alleged in the accusation, and not guilty 
of the other charges. _ 
A motion was made to set aside the verdict, 
on the ground that it was contrary to evidence 
—this motion was overruled. 
And immediately after, one was filedin ar- 
rest of judgement, which was also, after argu- 
ment, overruled, and judgement rendered, that 
the insolvent be deprived of the benefit of the 
laws ofthis state in relation to the cession of 
goods by a debtor to his creditors. 


The 6th of September, thirteen days after 
this judgement was rendered, we find entered 
on the record a document called a demurrer by 
the parties, and on the same day an entry that, 
by the consent of counsel, the cause came on 
that day to be tried on the demurref to the 
points of opposition, which on the trial before 
he jury had been reserved for the decision of 
the court. 
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ae On the 30th, of the same month, the court 
an. 1824. , 


w~ ~=sorendered and ordered to be put on record an 
Gors other judgement, which states in substance that 
RIS CREDITORS ag Golis was in actual custody when he made 
the application under the act of 1817, the 
whole proceedings were void, ab initio, and 
therefore directed to be set aside and annulled. 
The next document, which this volaumnious 
record presents, is an affidavit from P. A. Cui- 
villier, Esq. counsel for the opposing creditors, 
which amounts in substance to an averment 
that he never consented to a demurrer being 
put in, that the paper handed him by the op- 
po-ing counsel to sign, he thought, was nothing 
more than an acknowledgment that the parties 
had consented to submit to the court, without 
argument, the points of law in the case, that 
such was the statement made him by the op- , 
posite counsel, and that he had signed the pa- 
per, which the parties afterwards called a de- 
murrer, without reading it. | 
On the reading and filing of this affidavit, 
the court ordered that the petitioners counsel 
_ shew cause why the demurrer, filed on the 6th 
of September, should not be withdrawn, and 
the judgement rendered oa the 30th, set . 
aside. 
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On the causé being thus opened, the oppos- 
ing creditérs came into courtand filed a paper 
which is difficult to designate, in. which they 


111 
East*uDigtrict. 
Jan. 1824, 
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state that it was through error they alleged the ™S C®£>:Tors 


petitioner was in actual custody when he filed 
his petition, the real fact being that he was at 
’ that time out on bail, on the filing of this paper, 
an other rule was taken on the petitioner to- 
‘shew cause why the judgement dismissing the 
proceedings, should not be set aside. 

After several motions made and entered up, 
we find, on the 28th of October, an inter- 
locutory judgement permitting the opposing 
creditors to strike out all the grounds of op- 
position, which by previous agreement, the 
parties had submitted to the court on points of 
law. 

We omitted to mention that previous to this 
last order, one had beea made setting aside the 

judgement of the 30th of September, and di- 
recting that the cause remain open for trial be- 
fere the court. 

It is rarely we meet with a case which ex- 
hibits so much confusion, as the one now be- 
fore us. A good deal of it has arisen from the 
finding of the jury, for as soon as they had 

established by their verdict that the debtor had 
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East’nDistrict. heen guilty of fraud, it became the interest of 


Jan. 1824. 


> a ai 
Go tis 
vs. 


the opposing creditors to abandon their other 
grounds of objection, particularly that which 


uis cREDITORS denied to the petitioner the right of claiming 





any benefit under the act of 1817, in conse- 
quence of his being in actual custody. While 
on the other hand it was of the first importance 
to the insolvent to have the cause decided a- 
gainst him on the latter ground, as the only 
means left to escape from, the highly penal 
consequences following the verdict. Hence 
the strange proceedings this cause exhibits, and 
the extraordinary shifts to which both the ap- 
pellant and appellees resorted; but the great 
source of irregularity was, the court not taking 
up at the same time the facts agreed-on by the 
parties, and those found by the jury, and pro- 
nouncing the law on the entire case. From 
the mannner in which it is now presented, our 
greatest difficulty has been in disentangling the 
point on which the cause really turns from the 


extraneous and irrelevant matter in which the. 


parties have involved it. 

It will simplify our investigation by. getting 
clear of the paper which has been called a de- 
murrer, and we have no difficulty in doing so. 
After the cause was at issue on the merits, and 


f 
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the parties had agreed to try part of the case 
by the jury, and submit the rest to the court, 
we are clear that neither could alter the plead- 
ings, without the consent of the other, and any 
change otherwise made, necessarily restored 
the parties to the same situation they were be- 
fore the agreement as to the niode of trial was 


is 


EattDatsiom 
nm. 1824, 
ww 
Gaus ; 
vs. 
HIS CREDITORS 


entered intu. Because it is not improbable , 


that the issues then made up, were the motives 
which induced the arrangement. This re- 
mark of course applies with eqtial force to thé 
application of the opposing creditors to with- 
draw all the grounds of opposition, except 
those on which the jury had already passed int 
their favor; they had no right in our opinion 
to do so, unless they consented at the same 
time to set aside the verdict. 

According to the statement of facts it ap- 
pears that previous to the trfal the counsel a- 
greed, that four of their grounds of opposition 
embracing questions of fact should be submitted 
to the jury, and that the questions of law on the 
other grounds should be reserved for the court. 
The point for our decision is whether this 
agreement, to submit to the couft as matters of 
law all the issues, except those specially put 
before the jury, is an admission of the facts so 

VoL. Ill. (N. 8) 16 
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aes age ta submitted to the court. We think there can- 
w~ notbeadoubt but it was. Ifit were not, the 
oa agreement is uniutelligible, and had no ob- 
Mis CREDITORS ject, For unless the facts were admitted, there 


~ ‘was tio law to pronounce. 


This point settled, the other questions are 
easily disposed of. The case then presents one 
which is’ of fréquent occurrence, though rarely 

_ coming up in the shape this does, namely, 
where the parties on going to trial agree on 
certain facts, and proceed to investigate those 
on which they dispute before the jury. Under 
such circumstances the duty of the court is after 
a verdict has established the contested facts, to 
take them, together with those agreed on, and 
pronounce their judgement on the whole case. 


Pursuing that course, we find that the first 
ground of oppositien, alleged on the part of the 
creditors, is that the petitioner was in actual ~ 
custody at the time he applied for the benefit 
of the act of 1817. This fact being admitted 
by the agreement to submit the law on it to 
the court, we are of course bound to say that 
the insolvent could not claim the benefit of this 
law, and consequently cannot be punished un- 
der it. 





It is therefore ordered, adjudged, and de- 
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creed, that'the judgmentof the parish court be Eases TAtrigt 
annulled, avoided, and reversed, and that the TUA-w 
petition of said Golis. be dismissed: with costs 


in the court below, and that the appellees pay ™' CR=>rTons 
those of the appeal. 


Trabuc for the plaintiff, Cuvillier for the de- 
fendants. 




















